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MOTION OF
COMMISSIONER TERRANCE J. FITZPATRICK
This matter involves a Petition for Amendment or Rescission of a portion of the Commission’s Second Implementation Order dealing with Chapter 14 filed by the Philadelphia Gas Works (PGW or the Company).  Specifically, PGW is seeking amendment of the provision in the Second Implementation Order that interpreted §1406(e) of Chapter 14.  PGW submits that this provision of the Second Implementation Order creates a special obligation for PGW to “verify” and “determine” household income prior to issuing a winter termination notice to certain low-income customers and that the Company cannot send termination notices to those customers unless it knows the household income and membership information.  PGW argues that this interpretation requires the Company to comply with procedures more restrictive than those applicable to all other electric and gas distribution companies before it can send termination notices to customers in the winter period.

The Law Bureau recommends issuing a Declaratory Order denying PGW’s Petition and declaring that 66 Pa. C.S. §1406(e)(2) does require PGW to verify and determine household income prior to the issuance of any termination notices in the winter months, for households where the income exceeds 150% of the Federal Poverty Level (FPL) but does not exceed 250% of the FPL.  I respectfully disagree.

 Section 1406(e) provides as follows:

(1)
Unless otherwise authorized by the Commission, after November 30 and before April 1, an electric distribution utility or natural gas distribution utility shall not terminate service to customers with household incomes at or below 250% of the Federal poverty level except for customers whose actions conform to subsection (c)(1).  The Commission shall not prohibit an electric distribution utility or natural gas distribution utility from terminating service in accordance with this section to customers with household incomes exceeding 250% of the Federal poverty level. 
(2)
In addition to the winter termination authority set forth in paragraph (1), a city natural gas distribution operation may terminate service to a customer whose household income exceeds 150% of the Federal poverty level but does not exceed 250% of the Federal poverty level, and starting January 1, has not paid at least 50% of his charges for each of the prior two months unless the customer has done one of the following:

(i)
Has proven in accordance with Commission rules that his household contains one or more persons who are 65 years of age or over.

(ii)
Has proven in accordance with Commission rules that his household contains one or more persons 12 years of age or younger.

(iii)
Has obtained a medical certification in accordance with Commission rules.

(iv)
Has paid to the city natural gas distribution operation an amount representing at least 15% of the customers’ monthly household income for each of the last two months.

(3)
At the time that the notice of termination required by subsection (b) (1)(i) is provided to the customer, the city natural gas distribution operation shall provide notice to the Commission.  The Commission shall not stay the termination of service unless the Commission finds that the customer meets the criteria in paragraph 2(i), (ii), (iii), or (iv).

This section of Chapter 14 provides that a city natural gas distribution operation may terminate service to a customer whose household income exceeds 150% of the FPL but does not exceed 250% of the FPL and who has not paid at least 50% of his charges for each of the prior two months.  This section does not prevent the issuance of termination notices to delinquent heating customers in the winter even if the utility does not know with certainty that the customer was not exempt from termination.  In addition, §1406 requires that PGW provide notice to the Commission at the same time it provides a notice of termination to the customer. 

Requiring PGW to verify with certainty the income level of customers prior to issuing a winter termination notice is neither practical nor required by Chapter 14.  If a customer fails or refuses to come forward with household size and income information, such failure or refusal would preclude the utility from issuing a winter termination notice that may otherwise be authorized under Chapter 14.  Also, a termination notice could be an effective way to trigger a customer contact in order to determine household size and income level.  This would give PGW the necessary information to then determine if a customer is, or is not, below the income level that would preclude termination under Chapter 14.  Accordingly, it would frustrate legislative intent to interpret § 1406 to prohibit the issuance of a winter termination notice in all situations where the utility does not have income information for a customer.

Chapter 56 of the Commission’s regulations imposes an obligation of “good faith, honesty, and fair dealing” in matters falling under that chapter.  52 Pa. Code §56.1.
  This obligation requires customers to cooperate and participate in the process, and is consistent with the notion that while customers have rights, they also have responsibilities.  Customers may not thwart the process by refusing to supply the utility with the household size and income information needed to determine how to handle their situation.  To hold otherwise would be to create a loophole in the winter termination process envisioned in Chapter 14.  Many customers (those for whom PGW does not have recent information regarding household size and income) could evade the termination process simply by refusing to contact the Company and provide information as it requests.  This result can be avoided by construing Chapter 14 to allow PGW to issue a termination notice even if current household income and size information is not available. 
THEREFORE, I MOVE:
1. That the staff recommendation and Declaratory Order be modified consistent with this Motion.

2.  That the Law Bureau prepare an Order consistent with this Motion.
       

DATE:  December 1, 2005 


_________________________







TERRANCE J. FITZPATRICK







COMMISSIONER





� I note that in its Petition, PGW states that this winter it intends to determine customer eligibility prior to completing the actual termination of service or it will refrain from terminating the customer in the winter, absent Commission authorization. (Petition, pp 2-3).  Given this statement of PGW’s intentions, the Commission is not ruling on whether PGW may actually terminate service.  PGW shall seek a ruling from the Commission on this issue prior to implementing a change in this policy.


�   This section of Chapter 56 was not superseded by Chapter 14.
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