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PUBLIC UTILITY COMMISSION
Harrisburg, PA 17105-3265

Public Meeting held May 21, 1999 :

Commissioners Present:

John M. Quain, Chairman

Robert K. Bloom, Vice Chairman
David W. Rolka
Nora Mead Brownell
Aaron Wilson, Jr.

Petition of West Penn Power Company
for Waiver of Medical Certification Procedures P-00981491

OPINION AND ORDER

BY THE COMMISSION:

Before the Commission for consideration are the Exceptions of
Elmer Scherer (Respondent) filed February 25, 1999, to the Initial Decision of
Administrative Law Judge (ALJ) Larry Gesoff, which was issued February 5,
1999. By that Decision, ALJ Gesoff recommended that the Petition for Waiver of
the Medical Certification Procedures (Petition) of West Penn Power Company

(Petitioner), be granted.

Although the Exceptions were timely filed, the Respondent failed to
serve a copy of the Exceptions upon the Petitioner. Subsequently, the said

Exceptions were served upon West Penn by Secretarial Letter dated March 1,





[image: image2.png]1999, West Penn informed the Commission by letter dated March 11, 1999, that it
did not intend to file Reply Exceptions.

History of the Proceeding

On September 11, 1998, West Penn filed its Petition. On
October 29, 1998, at S.T. No. 0514135, the Bureau of Consumer Services (BCS)
issued a determination wherein it granted the Petition and set forth a payment plan.

The Respondent filed an appeal of the BCS Decision.

On November 30, 1998, ALJ Gesoff issued a Prehearing Order
wherein he alerted the Respondent that failure to pay undisputed bills could result
in an order directing a lump sum payment of the balance due pursuant to the BCS
Decision. On January 22, 1999, ALJ Gesoff conducted a telephonic hearing in this
matter. The Respondent was represented at the hearing by his wife, who

participated pro se. The Petitioner was represented by counsel.

Discussion

The ALJ made nineteen (19) Findings of Fact. The Findings of Fact

critical to the resolution of this matter are set forth below:

* kK

2. Mr. Scherer’s household includes himself, his
wife and his 17 year old son.

3. Mr. Scherer resides in a mobile home.
4. Mr. Scherer uses electricity for lights and to run

the motor on his kerosene furnace.
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5. Mr. Scherer is employed as a dry wall finisher.
His monthly income is $1624.

6. Ms. Scherer summarizes monthly expenses,
which total $1759, as follows:

Item Amount
Mortgage $ 100
Food $ 500
Medical $ 30

Medical Insurance $ 20
Prescription Drugs $ 100

Comments
$17,000 balance.

Each doctor visit
cost $10

Electricity $ 191 $91 budget + $100
per BCS

Kerosene $ 240

Telephone § 54 $400 balance. Basic
service.!

Cable TV $ 30

Clothing $ 100

Car repairs $ 100

and maintenance

Car Insurance § 94

Gasoline $ 200

Total $1759

7. Of the amounts Ms. Scherer reports as monthly

expenses, the following amounts are not
allowable for the purpose of determining a
payment arrangement: $29 of the $54 telephone
bill, $30 for Cable television, $100 for clothing,
$200 for gasoline, $100 for automobile repairs
and maintenance, and $94 for automobile
insurance, for a total of $553 in disallowed
expenses. This means that Mr. Scherer’s

1

Ms. Scherer testified that the account has two lines. The second line

was used for her two teenage daughters who no longer reside at the residence. It

is now being used for her son.
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12.

14.

allowable expensés for the purpose of
determining a payment arrangement are $1206
(81759 minus $553).

Mr. Scherer’s monthly income is $1624, and his
monthly allowable expenses for the purpose of
determining a payment arrangement are $1206.

Mr. Scherer owes West Penn $6,863.62 on this
account and has not made a payment since
September 2, 1997. The current monthly budget
amount on the account is $91. Ex. AR-1.

Mr. Scherer submitted medical certifications
signed by a physician for his wife, Elizabeth
Scherer, dated April 2, May 5 and August 10,
1998. The medical conditions on the
certifications are diabetes and high blood
pressure. Ex. AP-4-6.

On September 11, 1998, West Penn mailed to
Mr. Scherer a residential dispute report
informing Mr. Scherer of his duty to pay the
bill. AP-7.

Ms. Scherer testified that she has diabetes and
angina and is not employed.

Ms. Scherer had two operations in 1998. The
latest was in November when she had a benign
tumor removed from her back. She was in the
hospital three days and Mr. Scherer took off
from work on the day of the operation.

The BCS decision, issued on October 29, 1998, at
S.T. No. 0514135 and Petition No. P-00981491,
granted West Penn’s Petition for one year and
directed Mr. Scherer to pay $600 by November 13,
1998 and, beginning in December 1998, his regular
budget bill (then $85) plus $100. Ex. AP-2.





[image: image5.png]15.  While the medical certifications were in effect,
and also, from the date of the BCS decision
until the date of the hearing, Mr. Scherer made
no payments on this account. Ex. AP-1.

16.  West Penn calculates the amount due under the
BCS decision, through the bill due January 19,
1999, as follows:

Month Budget Plus Payment
November 13 $600.00
December $85+$100 $185.00
December late payment charge §  9.817
January $91 + $100 $191.00
Balance Due Under BCS Decision $985.81

17.  West Penn and Mr. Scherer entered into
payment arrangements on May 16, 1996
(balance $5,130.69), April 23, 1997 (balance
$5,219.15) and December 30, 1997 (balance
$5,652.83); Mr. Scherer did not comply with
any of the payment arrangements. Ex. AP-3.

18.  Ms. Scherer offers to pay $200 by the
Wednesday after the hearing and then to pay
budget bills plus $100.

19.  West Penn refused this offer and requests
reinstatement of the BCS payment plan and
payment of a lump sum of $985.81 to make up
for payments missed under the BCS decision
from the date of its issuance to the date of the
hearing.

(1D., pp. 2-6).

? The BCS Decision allowed West Penn to assess late payment charges if

Mr. Scherer did not pay on time or meet the terms of the BCS payment
arrangement. Ex. AP-2.
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1. The Commission has jurisdiction over the
parties to and the subject matter of this
proceeding. 52 Pa. Code §§56.113 - 56.118.

2. West Penn met its burden of proof. 66 Pa. C.S.
§332(a).

3. A ratepayer retains the duty to equitably arrange
to make payment on all bills when termination
is postponed under the medical emergency
procedures. 52 Pa. Code §56.116.

4. The waiver of the medical certification
procedures for one year is reasonable given
Mr. Scherer’s failure to meet his duty to
equitably arrange to make payment on all bills
and his use of the medical certification
procedure to avoid paying his bill.

5. In considering an appropriate payment
arrangement for Mr. Scherer’s arrearage, the
Commission is obligated to recognize only
reasonable personal expenses. Bolt v. Duquesne
Light Co., 66 PA PUC 563, 464 (1988).

6. If a ratepayer has not complied with the BCS
payment arrangement, the ratepayer must make
a lump sum payment, equal to the amount of the
missed BCS payments, unless the ratepayer has
explained the lack of payments and the
explanation establishes good cause for excusing
the failure to make the payments. See, e.g.,
Claypool v. T.W. Phillips Gas & Oil Co.,
Docket No. Z-00248730, entered December 22,
1995.

(I.D., pp. 12-13).
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this matter, finding as follows:

(ID.,p. 6).

as follows:

132415v1

Section 332(a) of the Public Utility Code, 66 Pa. C.S.
§332(a), places the burden of proof on the proponent
of an order requesting affirmative relief from the
Commission. As the party seeking to obtain a waiver
of the medical certification procedures, West Penn
bears the burden of proving that it is entitled to the
relief it seeks in this case

The ALJ found that the Petitioner met its burden of proof reasoning

A ratepayer may renew the certification if the ratepayer
meets the obligation under Section 56.116 “to equitably
arrange to make payment on all bills.” Section 56.118
allows a utility to petition the Commission for a waiver
from the medical certification procedures. Section
56.118(a)(2) allows the utility to petition to terminate
service before expiration of the certificate for the failure
of the ratepayer to equitably arrange to make payment on
all bills. Section 56.118(a)(3) allows the utility ta
petition to terminate service by contesting the renewal of
a certification if the ratepayer has not met its duty under
Section 56.116 to pay bills, provided the utility has
informed the ratepayer of that duty. A utility must
continue to provide service pending a final Commission
adjudication on the petition. A utility’s petition must be
accompanied by the utility report described in 52 Pa.
Code §56.152, which section requires a utility to report,
among other things, a statement of a utility-ratepayer
dispute and the position of the utility regarding the
dispute.
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West Penn has met all of the requirements for a waiver
under Section 56.118. As required by 52 Pa. Code
§§56.118(a)(2) and (3), West Penn showed that

Mr. Scherer did not meet his duty under Section 56.116
“to equitably arrange to make payment on all bills.”
Mr. Scherer has not made a payment on this account
since September 2, 1997. This means he did not make
a payment while the three medical certificates he filed,
dated April 2, May 5 and August 10, 1998, were in
effect. Exhibit AP-1; Finding of Fact No. 11. West
Penn included a residential dispute report along with
its petition as required by 52 Pa. Code §56.118(a)(3).
Ex. AP-7. The dispute report, which West Penn sent to
Mr. Scherer, explains why West Penn filed the instant
Petition. The report indicates that Mr. Scherer wants
West Penn to accept a medical certificate to stop
termination procedures on his account, that West Penn
has accepted a number of certifications in the past and
that it has informed Mr. Scherer of his duty to pay the
bill. It explains that West Penn has negotiated several
payment arrangements with Mr. Scherer. West Penn
acknowledges a medical condition in the Scherer
household, but states that Mr. Scherer has not met his
duty of paying his bills and is using the medical
certification procedure to maintain electric service.
The record supports the assertions West Penn made in
its residential dispute report. The report informed Mr.
Scherer of his duty to pay his bills despite the
protection against termination afforded by the medical
certification. This meets the requirements of 52 Pa.
Code §118(b).

Mr. Scherer did not pay any bills during the time any of
the medical certifications were in effect, while the BCS
Decision on Informal Complaint was pending, after BCS
rendered its decision with the payment plan, and after
my Prehearing Order directing him to adhere to the BCS
payment plan. The large amount Mr. Scherer owes on
this account, the failure to meet three payment arrange-
ments made with West Penn before he filed the medical




[image: image9.png]certifications, and the filing of three medical certifica-
tions in one year while making no payments on the
account lead me to conclude that Mr. Scherer is using
the medical certification procedure to avoid paying his
electric bill.

(ID., pp. 7-9).

Based upon the foregoing discussion the ALJ granted the Petitioner’s
Petition for one (1) year. The effect of the ALI’s recommendation, if adopted,
would be that the Petitioner does not have to honor medical certifications for the
Respondent or any other occupants of his household for one (1) year from the date

of entry of a final Commission Order in this matter.

The ALJ noted that the Respondent has not made a payment for
electric service since September 2, 1997. The ALJ further noted that the
Respondent’s arrearage as of the date of the hearing was $6,863.62. The ALJ
recommended that the Respondent be directed to make a lump sum payment of
$985.81 which represents the amount, as of January 19, 1999, resulting from the
Complainant’s non-compliance with the BCS Decision of October 29, 1998,
consistent with our action in Claypool v. T.W. Phillips Gas & Oil Co., Docket No.
Z-00248730, entered December 22, 1995 (Claypool). The Claypool payment was
to be made within sixty (60) days of the entry date of a final Commission Order in

this matter. (LD., pp. 9-10).

As noted previously in our recitation of the ALJ’s Findings of Fact,
the BCS Decision under appeal required a lump sum payment of $600.00 by
November 13, 1998, and, thereafter, payments of current budget bills, when due,

plus $100.00 toward the arrearage. The ALJ recommended that in addition to the

2.
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[image: image10.png]Claypool payment, the BCS~recommem§ed payment schedule should be continued.
d).

The Respondent’s Exceptions
The Respondent’s Exceptions are reproduced in their entirety below:

I do not dispute the amount I owe, but there is no way
that I can come up with $985.81 within that amount of
time. I will try to come up'with as much as I can by
the 60 days. I would like a little more time.

Analysis

It is apparent that the Respondent’s Exceptions address only the
Claypool payment. With regard to that issue, we find that the Respondent’s
Exceptions offer no argument or logic by which to overturn the ALJ’s recom-

mendation to recommend a lump sum payment pursuant to Claypool.

We agree with the ALJ’s recommendation that a lump sum payment,
pursuant to Claypool should be made. However, we will modify the amount of the
lump sum payment recommended by the ALJ. In Claypool, we held that a
customer is responsible for paying bills during the pendency of an appeal of a BCS
Decision. The intent of Claypool is to enforce the BCS Decision under appeal,
and to require the Complainant to satisfy any missed payments pursuant to a BCS

Decision under appeal. The starting point of missed payments in this proceeding is
$985.81.

132415v1 10




[image: image11.png]«

Therefore, the minimum Claypool payment should have been
$985.81, however, since the record does not indicate what the Respondent’s
monthly bills were, it is not possible to calculate the entire amount due.
Accordingly, we will direct the Petitioner to issue a bill to the Respondent which
represents any arrearage resulting from non-compliance with the BCS Decision,
within fifteen (15) days of the date of entry of this Opinion and Order. The

Respondent is to pay the said bill within sixty (60) days of the date of issuance as
recommended by the ALJ.

We will adopt the ALJ’s recommendation to uphold the BCS-
recommended payment plan which directs the Respondent to pay monthly budget
bills when due plus $100.00 toward the arrearage. We are of the opinion that the
ALJ properly excluded personal expenses such as $29.00 of the $54.00 telephone
bill, the $30.00 monthly cable bill, $100.00 clothing expense per month, and
$300.00 per month for automotive expenses, from consideration in fashioning a
payment plan. The Commission stated in Bolf v. Duguesne Light Company, 66 Pa.
PUC 463, 464 (1988) that ratepayers should not be financing payment arrange-

ments which recognize other than reasonable personal expenses.

The Commission’s Regulations at 52 Pennsylvania Code, Chapter
56, Section 111, 52 Pa. Code §56.111, states that a utility may not terminate, or
refuse to restore, service to a premise when an occupant therein is certified by a
physician to be seriously ill or affected with a medical condition which will be

aggravated by a cessation of service or failure to restore service.

The Commission’s Regulations at 52 Pennsylvania Code, Chapter

56, Section 116, 52 Pa. Code §56.116, states that whenever service is restored or

‘!32415\'1 11




[image: image12.png]termination postponed under the medical emergency procedures, the ratepayer

shall retain a duty to equitably arrange to make payments on all bills.

Pursuant to the Commission’s Regulations at 52 Pennsylvania Code,
Chapter 56, Section 118(a)(2), 52 Pa. Code, §56.118(2)(2), states that a utility may
petition the Commission for permission to terminate service for the failure of the

ratepayer to equitably arrange to make payments on bills.

The ALJ found, and we agree, that the Respondent, did not equitably
arrange to make payments on his electric bills as required by our regulations. As a
result, the ALJ correctly noted that the record supports granting a waiver of the
Respondent’s Medical Certification since, as noted previously in our recitation of
the Findings of Fact, the Respondent made no payments on his electric bill during
the time that any of the Medical Certifications were in effect. We further note that
itis quite evident from the record that the Respondent has a very poor payment

record in general and we cannot permit this failure to pay for services received to

continue.

Conclusion

Based upon the foregoing discussion, the Exceptions of Elmer
Scherer are denied and we will adopt the Initial Decision, as modified by this

Opinion and Order; THEREFORE;
IT IS ORDERED:

1. That the Exceptions of Elmer Scherer are denied.
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[image: image13.png]2. That the Initial Decision of ALJ Larry Gesoff is adopted, as
modified by this Opinion and Order.

3. That the Petition for Waiver of Medical Certification
Procedures, filed by West Penn Power Company on September 11, 1998, is
granted, and that West Penn Power Company is not required to honor medical
certifications for Elmer Sche;er, or any member of his household, for one (1) year

from the entry date of this Opinion and Order.

4. That West Penn Power Company shall issue a bill to Elmer
Scherer, which represents any arrearage resulting from non-compliance with the
BCS Decision, within fifteen (15) days of the date of entry of this Opinion and
Order.

5. That the bill issued in accordance with Ordering Paragraph
No. 4 shall be due and payable by Elmer Scherer within sixty (60) days of the date

of issuance.

6. That, thereafter, Elmer Scherer shall pay to West Penn Power
Company current, monthly budget bills, plus $100.00 per month toward the

overdue amount owed to West Penn Power Company.

7. That, as long as Elmer Scherer adheres to the payment
schedule stated in this Opinion and Order, West Penn Power Company is enjoined
from suspending or terminating his electric service, except for valid safety or

€MErgency reasons.
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[image: image14.png]8. That, if Elmer Scherer fails to keep the payment schedule

stated in this Opinion and Order, West Penn Power is authorized to suspend or

terminate service in accordance with Chapter 56 of the Commission’s Regulations.

BY THE COMMISSION,

o E}-Yﬂ"—//@’z’:)f

James J. McNulty
Secretary

(SEAL)
ORDER ADOPTED: May 21, 1999

ORDER ENTERED:  MAY 2 4 1939
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