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BOROUGH OF MIFFLINBURG, Appellee,
v.
William A, HEIM, t/d/b/a Scarlet ""D", Appellant,

v.
Walter J, RAFACZ, t/d/b/a Technical Services
Company, Appeliee. (Two Cases).

Superior Court of Pennsylvania.
Argued Sept. 25, 1997,
Filed Dcc. 31, 1997.

Borough brought action against restaurant owner’ to
1ecover amount by which borough had underbilled
rostaurant for electricity due to incorrect multiplier that
borough's independent contractor had set for electric
meter. After pranting of owner's petition for Icave to
join contractor as additional defendant, owner assetted
claim ggainst contractor and petitioned to amend
pleadings to add affirmative defense and new matter,
and borough and contractor moved for summary
Judgment.  The Court of Common Pleas, Civil
Division, Union County, No. 94-888, Woelfel, J.,
denicd petition, denied owner's subsequent motion
requesting amendment of order denying petition so as
to allow for interlocutory appeal of that order, and
entered orders granting summary judgment motions.
Owner appealed from eacl order granting summary
judgment motion. Appeals were congolidated. The
Superjor Court, Nos. 00842 and 00843 Harrisburg
1996, Cavanaugh, J., held that: (1) owner did not wajve
for laler appeal issue of whether trial court erred In
enteting initial order denying owner's petition to amend
pleadings by failing to file petition for review of trial
court's subsequent order denying owner's motion o
amend initial order to certlfy that interlocutory appeal
was appropriate; (2) owtter did not sufficlently plead
defense of detrimental reliance so s to raise issucs of
smaterial fact and avoid summary judgient for borough
by alleging in answer that owner would be prejudiccd
by borough's negligence if borough were successful in
attempting to collect "onerous” amount of $26,621.25
from owner; (3) discovery rule did not toll 2-year
statutory limilations period for owner's claim against
contractor; and (4) trial court could determine as a
matter of law that statutory limitations period had
cxpired on owner's claim against contractor.

Alffirmed.
1] APPEAL AND ERROR €=358

30k358
Superior Court may, in its discretion, grant revicw of
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interlocutoty appeal by permission if order coruplained
of hag been cortified by lowcr court pursuant to statute
govorning permissive interlocutory appeal of order
involving controlling question of law and immediate
appeal of which might materially advance ultimate
termination of matter. 42 Pa C.S.A. § 702(b).

[2] APPEAL AND ERROR €=2195

30k195

Defendant did not wajve for later appeal issuc of
whether trlal court erred in entering Initial order
denying defendant's petition to amend pleadings to add
counterclaim and new matter by failing to flc petition
for review of trial court’s subsequent order denying
defendant’s motion to amend initial order to certify that
interlocutory appeal was appropriate. 42 Pa.CS.A. §
702(b); Rules AppFroc, Rules 341, 1311, 42
PaCSA.

13] PLEADING €=236(7)

302k236(7)

Ttlal court did not abuse its discretion In denyiny
restaurant ownor's petition to amend pleadlags to assctt
affitmative defense and to add new matter based on
owner's discovery of five-year-old appellate opinion in
prior case and in denying owner's subsequent petition
to amend court's order denying petition to amend
pleadings to certify question for interloculory appcal,
absent vulid reason to cxplain why owner had nol
discovered appellatc opinion eatlier. 42 Pa.CS.A. §
702(b); Rules App.Proc., Rules 341, 1311, 42
PaCSA.

[4] PLEADING &=236(1)

302k236(1)

Ttial court emjoys broad discretion in evaluating
petitions to amend pleadings.

[5] APPEAL AND ERROR &=959(1)

30k959(1)

Motion to amend pleadings is addressed to sound
discretion of trial court, and court's determinalion is not
to be distubed on apposl absent abuse of that
discretiot.

[5] PLEADING €=236(1)

302k236(1)

Motlon to amend pleadings is addressed to sound
discretion of trlal coutt, and court's determination is not
to be disturbed on appeal abscnt abuse of that
discretion.

[6] PLEADING &=236(1)
302k236(1)
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I exercising its disctetion on whether to allow
amendment to pleadings, a tial coutt should liberally
allow such amendment so as to permit case to be
decided on the merits; however, amendment should not
‘be allowed where it will presont entirely new cause of
action or will unfairly surptise or prejudice opposing
party.

[6] PLEADING €=236(7)

302k236(7)

In exercising its discretion on whether to allow
amendment to pleadings, a trial court should liberally
allow such amendment so as to permit case to be
decided on the merits; however, amendment should not
be allowed where it will present entlrely new causc of
action or will unfairly surprisc or prejudice opposing
party.

[7] PLEADING €=245(1)

302k245(1)

General rule provides that party must establish mote
than undue delay to overcome liberal policy governing
amendment of plcadings.

[7) PLEADING €=258(1)

302k258(1)

General rule provides that party must ostablish more
than unduc delay to overcome libetal policy governing
amendment of pleadings.

[8] JUDGMENT @=181(4)

228Kk181(4)

On summary judgment motion, all doubts as to
existence of factual dispute must be resolved in favor

of nonmoving party, and entry of summary judgment is
appropriate only in clearest of cases.

(9] JUDGMENT €=181(15.1)

228k181(15.1)

Restaurant owner did not sufficiently plead defense of
detrimenta] reliance so as to raise issues of material
fact and avoid summary judgment for borough by
alleging in answer that owner would be projudiced by
borougl's negligence if borough were successful in
attempting 10 collect "onerous” amount of $26,62).25
from owner, in borough's action against owner to
rccover amount by which borough underbilled
restaurant [or electricity due to incorrect multiplier that
borough's independent contractor had set for electric
meter.

|10] JUDGMENT €=181(7)
228k181(7)
Summary judgment can be propetly enlered in favor of
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defendant where plainttff's cause of action is barred by
applicable statute of limitations.

[11] LIMITATION OF ACTIONS €43

241k43

In getieral, statutory limitations period wifl begln {o run
whien cause of action accrues, Le., datc on which ittjury
18 sustained.

(12| LIMITATION OF ACTIONS &=95(3)
241%95(3)

Discovery rule did snot toll two-year slatutory
limltations period for claim which restaurant owter
brought against borough's independent contractor after
borough brought action against owner to recover
amouttt by which borough had underbilled restaurant
for electricity duc to incorrect multiplicr that contractor
had set for clectric meter, despitc contention that owner
did not ktiow of contractor's involvement, where owncr
knew of his infury more than two years prior to
bringing claitm against contractor and did nothing
futher tv invostigate facts surrounding his polential
claim. 42 Pa.C.S.A. § 5524.

[13] LIMITATION OF ACTIONS €=95(2)
241%95(2)

“Discovery tule" is exceptlon to general limitations
petiod commencement rule which ariscs from inablity
of injutcd person, despite exercisc of due diligence, (o
know of injury or jts cause.

See publication Words and Phrases for other judicial
constructions and definitions.

[14] LIMITATION OF ACTIONS &=95(2)
241k95(2)

Court presented with invocation of discovery rule musl,
before applylng limitations period commenccruent
exception of rule, address ability of damaged patty,
exercislng reasonable diligence, to ascertain fact of
cause of actiof.

[15] LIMITATION OF ACTIONS €=95(2)
241k95(2)

Under discovery rule, standard of reasonable diligence
in ascertaining fact of cause of action is objective or
external one that is the same for all individuals; court
evaluates plaintiff's conduct in terms of what he should
have known at a particular time by following coutse of
reasonable diligence, and if party has means of
discovery withitt his power but neglects to use them,
his claim will still be barred.

[16] LIMITATION OF ACTIONS €=95(2)
241k85(2)
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Polestar of discovery rule is not plaintiffs actual
acquisition of knowledge but, rather, whether
information, through exetciso of due diligence, was
knowable to plaintiff; failurc to make inquiry when
information s availible is failure to exercise
reasonable diligence as a matter of faw.

117} JUDGMENT €=2185.3(2)

228Kk185.3(2)

Trial court could detcrmine on summary judgment as a
matter of law that two- year statutory limitations period
had expited on claim that restauraut owner brought
against borough's independent contractor in borough's
action egainst owner to tecover for borough's
underbilling of restautant for clectricity duo to
incorrect multiplier that contraclor bad set for clectric
metor, where record clearly cstablished that owner
knew of his injury more than two years before he
brought claim, and owner admitted that he discovered
contractor's involvement two and one-half months
before limitations period expired. 42 PaCSA. §
5524,

{17] LIMITATION OF ACTIONS €=95(9)
241k95(9)

Trial court could determine on surmmary judgtnent as a
matter of law that two- year statutory limitations period
had expircd on claim that restaurant owner brought
against borough's independent contractor in borough's
action agalnst ownmer to recover for borough's
underbilling of restaurant for electricity due to
incorrect multiplier that contractor had set for electric
meter, where record cleatly established that owner
knew of his injury more than two years before hc
brought claim, and owner admitted that he discovered
contractor's involvement two and otie-half months
before limitations period expired. 42 PaCS.A. §
5524.

118] JUDGMENT €==181(7)

228k181(7)

‘Where issuc under discovery rule involves factual
determinalion regarding what is a reasonable time for
plaintilf (o discover his injury and its causc, issue is
usually for jury: however, where undisputed facts lead
unerringly to conclusion that time It took to discover
injury or its cause was unreasonable as a matter of law,
surmmary judgment may be entered by court.

|18} LIMITATION OF ACTIONS €=199(1)
241k199(1)

Wherc issue under discovery rule lavolves factual
delermination regarding what is a reasonable time for
plaintiff to discover his injury and its causc, issue is
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usually for jury; however, where undisputed facts lead
unertingly to conclusion that time It took to discover
injury or its causc was unreasonable ag o matter of law,
sutnmary judgtment may be cutered by court.

[19] APPEAL AND ERROR €=766

30k766

Supetior Court would not address merits of appellant’s
cotiletition that trial court etred by falling to hold
evidentiary hearing to determine whether discovery
rule should have been applicd before granting summary
Judgment apainst eppellant on statute of limitations
grounds, where appollants discussion of issuc in
argument portion of brief was limited to one scntence
and included no supporting citations to Jaw and
Superiot Court had answered contention. Rules
App.Proc., Rule 2119(a), 42 Pa.CS A.

*459 Graham C. Showalter, Lewisburg, for appellant.

Paul W. Brann, Lewisburg, for Borough of
Mifflinburg, appellee.

Robett J, Menepace, Sunbury, for Walter J. Rafcz,
appellee.

Before CAVANAUGH, HUDOCK and TAMILIA, 1J.
CAVANAUGH, Judge:

These cotwolidated appeals are [om thc orders
entered Soptember 25, 1996, which granted Summary
Judgment in favor of appellocs, the Borough of
Mifflinburg and Walter Rafacz, t/d/b/a Technical
Services Cotupany. We affirm.

Appellant Is the owner of a hotcl/restaurant, the
Scarlet "D," (hereinafter “the restaurant”) located in
the Borough of Mifflinburg. Mifflinbutg provides
electricity for all residents and businesses wilhin its
borders. In October of 1988, appellant arrangcd for
the re-classificalion of the restaurant's electricity usage
from "commercial” status to "GLP-2" status. In order
to meot the tequirements of this re-classification,
Waltor Rafacz, an independent contractor for the
Botough, Installed a new electtic meter at the
restsurant. Howover, in calculating the electric usage at
the testaurant, the new meter incorrectly employed a
multiplier of 40 (forty) instead of employing the
correct multiplier of 80 (eighty). This resulted in the
restaurant's being underbilled by spproximately 50%
for the eleetricity it purchased. [FNI] The errot was
discovered, and appellant luformed thereof. in
Decetuber, 1993. However, appellant alleges that he
did not become ewarc of Mr. Rafacz's role in the
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miscalculation until October of 1995. Appellant's
silbsequent petition for leave to join Mr. Rafacz as an
additional defendant was granted by the court, tesulting
in Mr. Rafacz becoming a party 1o the action by
complaint filed January 2, 1996.

FN1 An clectric meter installed in o facllity thut
utilizes a large urmount of electricity does not heve the
capacily lo measure all the clestrical current flowing
into the fucility. Rather. a meter installed I such &
fiacility measures only a percentuge of the electriclty
provided. The meter then multiplies that percentage by
@ luctor which is calculutcd by the installing technician
in order to artive at the actusl amount of electricity
provided. In the instant casc, the multiplier calculated
by M. Rafacz wag incorrect. The motor, which should
bave been multiplying the percentage of electrictty It
mensured by a factor of 80, was only multiplylng that
percentage by a factor of 40, resulting in the restaurant
being underbilicd for the electricity It was actually
provided by approximatcly 50%.

It is undispuled that between December 19, 1989 and
November 15, 1993, appellant was underbilled by
$29,717.20.  Appellant repaid a portion thereof,
leaving an unpaid balance of $26,518.65. When
appellant refused to pay the remaining amount, the
Borough sued to collect the unpaid balance undor the
authority of West Penn Power Company v, Nationwide
Mutual Insurance Co., 209 Pa.Super, 509, 228 A.2d
218 (1967) (hereinafter West Penn 1),

In West Penn I, due to an cror in billing, the
"customer was billed for less than the amount of
clectric service supplied and the customer paid the bills
a¢ presenled.” Id, at 510-11, 228 A.2d at 219. The
power company brought suit "for the difference
between that billed and paid and the amount that
should have been billed and paid based on the
quantities [kilowatt hours] actually supplied." Id. at
511,228 A.2d at 219. In its answer, under new matter,
the customer averred facts to constitate the defensos of
accord and satisfaction, payment, estoppel, and breach
of contract The power company filed preliminary
objections thereto, in the nature of & motion to strike
and in the nature of a dermurrer, alleging that the onfy
issue the court could comsider was whether the
customer had paid in full for the amount of electricity it
actually received. The court agreed and granted the
motfon to strike as well ag the demurrer, It explained
that, because the tariff or rate to be charged by a tility
for electricity I established by law, that "[tihe only
issuc presented by the pleadings relates to the quantity
of electricity (KWHRS) served by plaintiff to
defendant ... " Id.

On appeal, the lower court's actions were affirmed by

Paged

a pane] of this court which hold:
*460 "We agree with the court below that the only
lssue is whether tho appellant has paid in full for
clectricity furnished it by the utllity. A utility can
only charge the customer the fawful rate as tariffed.
It cammot make a special contract with the customer.
There can be no favored treatment for a customer. 1t
cannot demand of teccive directly or indirectly a
greater or lesser ratc thay specificd in its tarill"

Id. at 511-12, 228 A.2d at 220,

The West Penn I patel went on to analyze the
appellants defenses as raised in its new matter, and
determined that, under the factual circurnstances of the
case, the defenses of accord and satisfaction, payment,
estoppel, and breach of contract were not gvailable to
appcllant.  Id. In the present case, the Borough
digclosed the existenice of West Penn I, supra, to
counsel for appellant in December of 1993. However,
the Borough admitted i its appellate brief and at oral
argument before this court that it did not disclose to
appellant's counsel the existence of West Penn Power
Co. v. Piatt, 405 Pa.Super. 467, 592 A.2d 1306 (1991)
(bereinafler West Penn 11 ), [FN2]

FN2. The possible effect of this non-disclosure fs not
before us as an lssue.

In West Penn I, duc to & "mistake by the West Penn
[Power Company] technictan who had installed the
electric meter” In appellants commercial buildlng,
which resulted in the usc of "an incorrcet multiplier in
calculating the amount of each monthly statement,"
appellont was underbilled for the electricity provided
by the power company to its commercial building for a
petiod of ton years, Id. at 469-70, 592 A.2d at 1307,
The power company brought suit to recover funds lost
@ @ result of lts underbilling. Appellant
counterclaimed, raising the defense of detrimental
reliance.  Appellant was a commercial landowner
whose revenues were generated by the rents it charged
to tetiants occupying the bullding in quostion.
Appellant calculated lts rental fees, in part, on the
expenditures it tnade for utility sctvices to the building.
‘Therefore, for the ten year period in question, becausce
the power comparny had been undercharging appetiant
for electricity, appellant had been undetcharging it
tenants for rent,

The power company moved for judgment on the
pleadings with regard to appellants counterclaim, and
for swnmary judgtment on fts complaint. After briefing
and atgument, tho court granted both motions,
premiscd upon application of West Penn I, supra. Op
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appeal, a panel of this court reversed the lower coutt
and remanded for trial. In doing so, the panel clarified
the holding in West Per I:
In [West Penm I ], as hero, West Penn sought to
recover funds lost as a result of its underbilling of a
customer, Nationwide [hsurance Co. ("Nationwide
Insurance”). In its defense, Nationwide Insurance
averred facts to constitute defenses of accord and
satisfaction, payment. estoppel and breach of
contract. The trial court ruled that the only issue was
whether Nationwide Insurance had peid iv full for the
electricity furnished by West Penn. On appeal, this
court agreed that the only issue properly raised
concerned whether Nationwide Insurance had paid in
full for the electricity. We also held that Nationwide
had failed 1o sustain its defenses, In so holding, we
noted that a utility can only charge the customer the
lawful rate as tariffed, and cannot provide customers
with preferential treatment. However, we went on lo
evaluate the defenses raised by Nationwide
Insurance, and rejected them because they were
without merit on the facts alleged. The important
point to be drawn from the analysis in [West Porn I |
is that this Court did not suggest that there is a
general prohibition against the assertion of defenses
to a public utility's attempt to recover amounts it
undercharged a  customer. Futthermiore, our
examination of [West Penn 1 ] {ndicates that no such
prohibition exists. The [West Penn I ] court merely
" held that a utllity is entitled to recover amounts it
undercharged a customer, at least when that customer
failed to allege sufficient facts in its defense to raise a
disputed jssue of material fact or show that the utility
is not entitled to judgment as a matter of law. [West
Penn 1 ] leaves open the question of whether 1 utllity
is entitled to recover *461 amounts it undercharged a
customer when that customer asserts a meritorious
defense. Thus, the trial court could properly have
granted appelles summary judgment and judgment on
the plcadings based on [West Penn 1 | ouly if the
pleadings indicated that appelice was entitled to
judgment 83 8 matter of law on appellant's
counterclaim, and the counterclaim was clearly and
without 8 doubt meitless,
West Penn [, at 472-74, 592 A.2d at 1308-09
(footnotes and citations omitted).

The West Penn II court then determined that appeliant
had pleaded sufficient facts to cstablish its defense of
detrimental reliance and that West Penn was, therefore,
not entitled to prevail on appellant's countorclaim. For
the same reason, the panel determined that West Penn
was not entitled to judgment as a matter of law.
Therefore, the West Penn II panel held that the trial
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court’s grant of judgment on the ploadings in favor of
West Penin as well s its grant of Sumwmary Judgment in
favor of West Penn constituted error requiring reversal
and remand for trial.

In sum, it is fafr to say that West Penn 1] put & fine
point on West Penn I,

Int the case presently before us, appellant avers that he
did tot becorne aware of the cxistence of West Penn II,
supra, uatil July 25, 1996. On August 6, 1996,
appellant filed a Petition for Leave to File an Amended
Counterclaim and New Matter citing West Penn I,
suptn, and asserting the defense of detritmental reliance.
The coust issued a rulc returnable datc of August 20,
1996, for appellees lo show causc why appellant's
petition to amend the pleadings should tot be granted.
By the court's order dated August 22, 1996, and filed
of record on August 26, 1996, appellant's petition to
amend the pleadings was denied. On Septemiber 23,
1996, appellant filed a motion requesting that the court:
1. Amend its order of August 22, 1996 by adding that
the Court is of the opinion that such order involves a
controlling question of Jaw as to which there is &
substantial ground for difference of opinion and that
an immediate appeal from the otder may matcrially
advance the ultimalo termination of the matter; and
2. Stay proceedings in this matier until the appellate
court disposes of Defendant's Intetlocutoty Appeal.
Appellant's motion was denied by order dated
Septetnber 30, 1996, and filed October 1, 1996. In the
meatitinte, the Borough filed its motion for summary
judpment, which was pranted by the cowrt on
September 25, 1996, in favor of the Borough and
agditst appellant in the amount of $24,018.83. On that
same date, the court granted the motion for summary
judgment of additional defendant, Mr. Rafacz, based
on the statute of limitations. Appellant appeals from
‘both orders.

1 APPEAL AT 00843 HARRISBURG 1996

In this appeal from the order which granted Summary
Judgment to the Borough, appellant raiscs two issues
for our review:
1. THE LOWER COURT ERRED IN DENYING
APPELLANT'S PETITION FOR LEAVE TO FILE
AMENDED COUNTERCLAIM AND NEW
MATTER TO PLAINTIFF'S COMPLAINT
WHERE APPELLEE AND  ADDITIONAL
DEFENDANT FAILED TO DEMONSTRATE
THAT THEY WOULD BE PREJUDICED BY THE
AMENDMENT.
2. THE LOWER COURT ERRED IN GRANTING
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SUMMARY JUDGMENT TO APPELLEE WHEN
IT SHOULD HAVE GRANTED LEAVE 1O
APPELLANT TO FILE AN AMENDED
COUNTERCLAIM AND NEW MATTER TO
PLAINTIFF'S COMPLAINT AND APPELLANT'S
NEW MATTER CONTAINED APPELLANT'S
DEFENSES.
The frame of appellant's challenge to the propriety of
the order which granted Summary Judgment to the
Borough is undergirded by tho allegatlon that the court
errcd when it denied appellant's motion to amend the
pleadings and refused to certify the (ssue for zppeal.
The essence of appellant’s argument is that, had the
court allowed appellant to amend the pleadings and
assert the defensc of detrimental reliance, the court
would not have subsequently granted summary
judgment because there would have then cxisted a
genuine issue of material fact to be *462 submitted to
the jury. Nonetheless, it is clear that appellant's chief
Issue in this appeal is the allegation that the court erred
in denying his motion to amend the pleadings. For the
rcasons that follow, we find that the court did not err
and, accordingly, appellant's allegation to the contrary
must be dismissed as meritlcas.

At the outset, we address the appealability of the issue
raised. Prior to the enactment of new Pa.R.AP 341,
which relatcs to final orders, the law of this
Commonwealth provided that:
In general, orders which deny or prant a party's
request to amend the pleadings arc interlocutory and,
therefore, not immediately appealable. However, an
order which denies a party's request to amend an
answer to plead an affirmative defense is considered
fing| and s, therefore, immediately appealable. This
is so because denial of a motion to amend to plead an
affirmative defense precludes the introduction of
proof at trial of what might constitute a complete
dofense, effectively putting the pleading party "out of
court."
Horowitz v. Universal Underwriters, 397 Pa.Super.
473, 477, 580 A.2d 395, 397 (1990) (citations
omitted).

However, the comments to new Pa.R.A.P. 341 provide
in pertinent part: [FN3]

FN3. We note thyt new Rule 341 becume cffcctlve July
6, 1992, and is applicable to all actions commenced
after that date.

The following is a partial list of orders that are no
longer appcalable as final orders pursuant to Rulc
341 but which in an appropriate case might fall under
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Rules 312 (Interlocutory Appeals by Permission) or
313 (Collateral Orders) of this chapter.

“vaau

(2) an order denying 2 deferidant leave to amend his
answer to plead an affirmative defense;

[1] Thercfore, the order which demicd appeliant's
petition to amend the pleadings was intetlocutory, It is
well settled that this coutt may, In its discretion, grant
review of an interjocutory appeal by permission, If the
order complained of has been certified by the court
pusuant to 42 Pa.C.S.A. § 702, which provides in
pertinent part:
(b) lnterlocutory appeals by permission. When a
coutt or other govermirient unit, in making an
futerlocutory order in a matter in which its final order
would be within the jurisdiction of an appellate coutt,
shall be of the opinion that such order involves o
controlling question of law s to which there is
substantial ground for difference of opinion and that
an immediate appeal from the order may malerially
advance the ultimate termination of the mattcr, it
shall so state in such order. The appellate court may
thereupon, in its discretion, permit an appeal to be
taken from such an interloculory order.
42 PuCSA. § 702(b).

[2] In the instant case, the court order denying
sppellant's petition to amend did not opine that a
controlling question of law was involved and that an
immediate appeal would materially advance the
termination of the muatter. Accordingly, appellant,
secking review of the order, propetly petitioned the
court to amend its order to include the language
contaited in 42 Pa.C.S.A. § 702(b). [EN4] The court,
however, denied appellant's petition to amend its order
to Include the specific language contained within 42
PaCSA. § 702(b). Therefore, the order remained
interlocutory.

FN4. Pa.RA.P. 1311, provides "[a]n applicalion for a1
smendment of sn interlocutory order to set forth
cxpressly (he statcment specified in 42 Pa.C.8 § 702(b)
shall be filed with the lower court or other government
unit within 30 days afler the chtry of such Interlocutory
ordet and permission to apped may be sought within
30 days after entry of the order as amended.”

Appollant now asks us to consider fhic merits of his
challene to the interlocutory order which denied his
petition to amend the pleadings. This court has
previously hold:
‘We note for the benefit of counsel, the trial court and
the Bench and Bar, in general, that the proper
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procedure 1o be followed if the trial courts Order
does 1ot include the requisite certification pursuant to
Section 702(b) is to request the court to amend its
Order accordingly. If the court refuses to *463
amend its Order to include the requisite certification,
it must do so by Order denylng the amendrent. The
appellant must then challenge the Order denying the
amendment by filing a Petition for review pursuant to
Chaptet Fifteen of the Rules of Appellate Procedure,
rather than a Petition for Penmnission to appeal under
Chapter Thirteen of tho Appellate Rules. Silver v.
Downs, 493 Pa. 50, 425 A2d 359 (1981);
Peunsylvania Tumpike Commin v. Jellig, 128
Pa.Commw. 171, 563 A.2d 202 (1989), appeal
denied, 525 Pa. 606, 575 A.2d 571 (1990); 42
Pa.CS.A § 5574; PaRAppP. 312; Comment
following Pa R.App.P. 1311. This Comment states in
relovant part:
Where the ... lower court refuses to araend its order to
include the prescribed statement, 2 petition for review
under Chapter 15 of the unappealable order of denial
is the proper mode of defermining whether the case is
S0 cpregious as to justify prerogative appellate
correction of the exercise of discretion by the lower
tribupal....
Darlington, [GQ.R. Darlington, K.J. McKeon, D.R.
Schuckers & K.W. Brown, 1 Pennsylvania Appellate
practice 293-94 (1986) ], gives further guidance
where, a5 here, the trial court has not amended its
otherwise unappealable Order:
[A] party filing a petition for roview from an ordor
denying certification should incorporate into the
petition for review all of the components which are
required to be included within a petition for
permission to appeal. Sce PaR.AP. 1312. Insucha
case, the best practicc is to prepare a document which
conforms in every respect to the requitements of &
petition for permission to appeal, but label the
document a ‘Pelition for Review (from the otder of
the Court of Common Pleas of County
refusing to amend its order pursuant to PaR.AP.
1311(b)[sic].. In presenting the ‘statement of reasons,’
emphasis should be placed on why the trial court
emed in failing to amend its order viz, that the
underlying interlocutory order the petitioner secks to
appeal involves a 'controlling question of law s to
which there {5 a substantial ground for differonce of
opinion’ and 'immediate appeal from the order muy
materially advance the ultimate termination of this
matter.!  The petition also should stress that the
refusa) to amend was ‘egregious.

At 295-96.

Hoover v. Welsh, 419 Pa.Supet. 102, 106 n. 2, 615

A2d4 45, 46-7 n. 2 (1992).
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In the instant case, by fatling to fGle a petition for
roview, appellaut failed to follow the prescribed
procedute for raising his challohge to the interlocutory
order of the trial cowt. That appellant failed to
properly achieve an interlocutory appeal under the
complex method prescribed by the official comments
to PaRAP. 1311, however, ralscs the question
whether such failure necessarily results in the jssue
betng itretriovably Jost for the purposes of appellate
review. We hold that it docs not,

[3] We uust first decide if the court erred in refusing
the atmendment and cortifying the question for review.

[4)[S1[6] "A trial court enjoys broad discretion in
evaluating amendment petitions.” Capobianchi v. BIC
Corp., 446 PaSuper. 130, 134, 666 A.2d 344, 346
(1995), appeal denied 544 Pa. 599, 674 A.2d 1065
(1996). A motion to amend the pleadings is addressed
to the sound discretion of the trial court and the trial
court's determination is not to be disturbed on appeal
absent an abuse of that discretion. Sejpal v. Corson,
Mitchell, Tomhave, & McKinley, M.D.'S., Inc., 445
Pa.Super. 427, 665 A.2d 1198 (1995). In exerclsing its
discetion whether to allow an armendment to the
pleadings, a trial court should liberally allow such
amendment so as to permit the caso to be decided on
the metlts; however, an smendment should not be
allowed wherc it will present an entirely new cause ol
action of will unfairly surprise or prejudice the
opposity party. 1d.

(7] While the general rule provides that a party nwst
establish more than undue delay to overcome
Pennsylvania's liberal amendment policy, Carpitelfa by
Carpitells v. Consolidated Rail Corp., 368 Pa.Super.
153, 157, 533 A.2d 762, 764 (1987), long unexplained
*464 delnys botween the time an original answer is
filed and the time an amendment is sought, have been
deemed, in some cases, sufficient lo justify denial of
the request to amend. See Com. Dopt. of Transp. v.
Bethlehem Steel, 436 Pa. 186, 404 A,2d 692 (1979) (in
which our supteme court upheld the commonwealih
courts deninl of appellants petition to amend his
answer to plead an affirmative defense whete the
petition was filed more than three years after the
original answer and over five months after the
pleadings had been closed); Kenney v. Southeastern
Penusylvanis Transp. Authority, 122 Pa.Crmwith. 1,
551 A.2d 614 (1988) (denial of motion to amend
pleadings to include affitmative defense was proper
whete slightly more than three years elapsed betweon
the original anewer and the motion to amend);
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Hightower v. Bekins Van Lines Co., 267 Pa.Super.
588, 407 A.2d 397 (1979) (affirmative defense raised
in amended answer properly stricken where two and
one-half years clapscd between the filing of the original
answer aud amended answer). Sec also Ganassi v.
Buchanan Ingersoll, P.C., 373 Pa.Super. 9, 540 A.2d
272 (1988).

Tn the instant matter, the trial court expressly relied on
our supreme court’s decision in Com. Dept. of Transp.
v. Bethlehem Stee], supra, and offered the followlag
tationale for denying appellant's motion to amend:
This matter was commenced by the filing of a
praccipe for Writ of Summons on August 11, 1994,
The Complaint was filed on April 10, 1995. The
pleadings were closcd in Jate February or early March
0f 1996, After a pretrial conference this Court issued
a Trial Order scheduling voir dite in the matter for
September 3, 1996, with trial to be cormmencod at
9:00 am. on September 26, 1996. On August 6,
1996, approximately five months after the pleadings
had closed, the Dcfendant filed his Petition for Leave
to Amend in which he seeks permission of the court
o0 amend his pleadings to assert a counterclaim and
defense of detrimental reliance. The Defendant's
explanation for the delay in secking to amend the
pleadings was that the Defendant relied on the
Plaintiff's representation as to the state of the law in
thiy matter, and that the Defendant recently
discovered a five year old case favorable to the
Defendant [West Penn II, supra J.

CEr T

No cxplanation has been tendered by the Defendant
as (o what precluded the Defendant from discovering
the 1991 case of [West Penn IT ]. In a similar fact
situation where the pleadings had been closed for five
months and discovery had been undertaken the
Supreme Court affirmed a refusal to permit an
amendment to the answer filed in the matter [Comm.
Dep't. of Transp. v. Bethlehem Steel, supra ],

After careful review of the record, we agree with tho
court that appellant did not offer any valid regson to
explain why he did not discover the existence of West
Penn IT until the summer of 1996. Aty analysis of the
viability of West Penn I, & case with which he was
admittedly familiar since at lcast December of 1993,
would have revealed the existence of West Penn II.
Given the decisional precedent supporting the trial
court's order and bearing in mind that West Penn 1T was
dectded some five ycars prior to appellant's petition to
amend the pleadings, which was itself filod sorne
fifteen months after his oripingl answer with new
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matter, we cannot find that the courts denisl of
appellant's petition to amend and refusal to cortify the
question constituted an abuse of the courts broad
discretion.

For the reasons stated above we docide 1) the failure
to allow the smendment or to certify the question for
appeal has not been waived and is subject to our instant
review, [FN5] and 2) we affirmi the order of court
which denied the petition for leave lo amend the

pleadings.

FNS. We refusc to find waiver by reason of fuilurc to
cmploy the highly sophisticated possiblc avenue of
appes outlined above.

[8] Addressing appellant's remalning challenges to the
order granting summary *465 judgtment, we briefly
note our well-etled standard of review:

On feview of au ordet granting summary judgment,
we must determine whether the moving purty lias
cstablished that there is no genvine issue of material
fact and that the movant is entitled to judgmeut as a
matter of law. In making this determination, we must
examine the record in the light most favorable to the
tion-mioving party, who is entltled to the bencfit of all
reasonable [nferences. All doubts as to the existence
of a factual disputc must be resolved in favor of the
non-moving party and the entty of summary judgment
is appropriate only in the clearest of cases.

Kitipston Coal Co. v. Felton Mining Co., 456
Pa.Super. 270, 277, 690 A.2d 284, 287 (1997) (quoting
Brooks v. Sagovia, 431 Pa.Super. 508, 511, 636 A.2d
1201, 1202 (1994)).

[9] Appellant argues that he had, in fact, pleaded
affirmative defenses to the Botough's complaint in
certain paragraphs of his original answer and new
matter which raised issues of material fact which would
requite trial. Appellant points to paragraph 15 of his
unswer and new matter which alleges "Defendant
would be prejudiced by Plaintiffs negligence If
Plaintiff were succossful n this matter in that Plaintiff
is attempting to collect $26,621.25 frotn Defendant
which amount is onerous for a small bustness person to
tave to pay." Appellant zlleges that "the averments of
Appellant's Poragraph 15 arguably saise the defense of
dotrimental reliance, which should be considered by a __
jury at trlal" However, we cannot agree that the
allegedly "onerous" amount of his debt fairly raises the
Issue of his alleged "detrimental reliance” on appellee's
underbilling for electric service, West Petin [I, supra.
This argument {s rejected.
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Finelly, appellant allcyes, without any supporting
argument or rationale, that paragrapts 14, 16 and 17 of
his auswer and ncw matter to eppellee’s complaint also
comprise "defenses” which raise "disputed issues of
material fact' and concludes “[c]onsequontly, where
Appellant has filed an Answer and New Matter which
contain Appellant's defenses, the lower court should
have denied Appellec's Motion For Sumumary
Judgment." We have carcfully teviewed the
allegations contained within the paragraphs in questiott
and conclude thet they do not contain or raise disputed
issues of materlal fact. The courts order granting
Summary Judgment to appellee Botough of
Mifilinburg was proper.  Accordingly, the order is
atfirmed.

11 APPEAL AT 00842 HARRISBURG 1996

This appeal is from the order which granted summary
judgment to additional defendant/appellee, Waltor
Refacz, ¢db/a Technical Services Company.
Summary judgment was enitered on the prounds that
appellant's claim against Mr. Rafacz was filed after the
applicablc two year statute of limitations petiod had
expired. We are persuaded that summary judgmeut
was propetly entered and affirm,

Appellant was awate that he had been undetbilled for

electricity duc to the use of an incorrect multiplier in
December 1993. [FNG] However, appellant clalmed
that he did not become aware of Rafacz's role In the
etror until October 10, 1995, after he reviewed & letier
from Rafiacz to the Borough, dated November 22,
1993, which was included in the Borough's pretrial
metmorandum and, in which, appellee Rafacz allegedly
admitted his neglipence in miscalculating  the
multiplier.  Appellant filed suit against appellee on
January 2, 1996.

FNG. Appellant was informed of tho error at a meeting
with Borough officials on December 9, 1993, and again
via correspondence addressed to him, dated December
27, 1993 which read, In pertincnt part, *[TJhe reason
for the underbilling was the result of n incorrcct
multiplicr being used. The multiplier used was 40
when it should have been 80. This undercharge has
been used since November of 1988."

During the subsequent course of litigation, appellee
served requests for admission on appellant. The
requests were not ahswered and, thercfore, the facts
contained therein were properly deemed "conclusively
established.” Pa.R.C.P. 4014(d); Richard T. Bytnes v.
Buss Automation, 415 Pa.Super. 549, 609 A.2d 1360
(1992). The unanswered *466 requests for admission
cornclusively established, inter alia, that:
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D. The Defendant, William A. Heim, Jr., vdb/a
Scarlet “D," filed a Complaint against Additional
Dofendant, Walter J, Rafacz bd/b/a  Technical
Setvices Company, on January 2, 1996.

E. Inhis Complaint against the Additional Defendant,
Walter J. Rafacz, t/d/b/a Technical Services
Company, Defendant, Willlam A. Heim, Jr. t/d/b/a
Scarlet "D," alleged that Walter J. Rafacz was
negligent in that he falled to "properly determine the
CT ratio of 400/5 rather than 200/5, thereby making
the meter multiplicr X80 tather than X40."

F. Walter J. Rafacz, t/d/b/a Technical Services
Cotnpany, has had no direct or indirect involvement
with Defendant William A. Heitn, Jr., td/b/a Scarlet
"D" ' s electric meter and/ot current transformers, not
has Additional Defendant, Walter J Rafacz, td/b/a
Technical Scrvices Company, been {nvolved in the
calculation of the meter multiplier for Defendant,
Willism A. Helm, Jr, t/d/b/a Scarlet "D" since
Octobor 9, 1988,

G. Dofendant, Willlam A. Heim, Jr., Vd/b/a Scarlet
"D" was awate of the etror in the calculation of his
meter multiplier and the resulting underpayment of
his electric charges to the Plaintiff, Borough of
Mitflinburg since December 9, 1993,

H. In a Jetter daled Decomber 27, 1993, Plaimiff,
Borough of Mifflinburg, again advised Defendant,
‘Willtam A. Heim, Jr., td/b/a Scarlet “D" that he was
underbilled $29,717.20 as a result of an iicortect
meter multiplier being used to calculate his electric
chiarges sifice Noveruber of 1988.

In addition to providing no answers to appellee's
requests for admissjon, appellant also admitted to them
In his bricf in opposition {o sppellec’s motion for
summary judgment. As a consequence to these
established facts, the court pranted appelicc’s motion
for sutmaty judgment on the pround that the
epplicable two year limifations period had elapsed.

[FN7]

FN7. [nitially, appellee's motion for summary
Judgment wag denjcd without prejudice 1o file a motion
for reconsideration because, as the coutt noted In it
initial order denying summary judgment, “a copy of the
Requests for Admisslon arc nol attached to the Motion.
and arc not of record in (his muller.” In appcllec’s
mtotton for reconsideration, the unanswered requests
were altached gnd the motion for summaty judgment
was subsequently granted.

Appellani taises two Issues for our review:
1. THE LOWER COURT ERRED IN GRANTING
SUMMARY JUDGMENT TO APPELLEE ON THE
GROUNDS THAT THE TWO (2) YEAR
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STATUTE OF LIMITATIONS HAD EXPIRED
AND WHERE THE LOWER COURT FAILED TO
HOLD AN EVIDENTIARY HEARING TO
DETERMINE IF THE DISCOVERY RULE
WOULD TOLL THE STATUTE OF
LIMITATIONS.

2. THE LOWER COURT ERRED IN GRANTING
SUMMARY JUDGMENT TO APPELLEE WHEN
IT DETERMINED AS A MATTER OF LAW,
RATHER THAN ALLOWING THE JURY TO
DETERMINE AS A MATTER OF FACT,
WHETHER THE APPLICABLE STATUTE OF
LIMITATIONS HAD RUN ON APPELLANTS
CLATM AGAINST APPELLEE.

[10] We incorporate by reference our well-scttled
standard of review previously stated and additionally
note that "summary judgment can be properly entered
in favor of a defendant whete plaintlff's cause of action
is barred by the statute of limitations," A. McD. v.
Rosen, M.D., 423 Pa.Super. 304, 307, 621 A.2d 128,
130 (1993). In the instant case, all parties agree that
the applicable period of limiiation is two years
pursuant to 42 Pa.C.S.A. § 5524.

[11] In general, the statutory period will begin to run
wlhen the cause of action sccrues, l.e., the date on
which the injury s sustasincd. Pounds v. Lohman,
M.D., 384 Pa.Super. 358, 361, 558 A.2d 872, 873
(1989). Out supreme court has held:
As 2 matter of gencral nule, a party assorting a cause
of action is under @ duty to use all reasonable
diligence to be properly informed of the facts and
circumstances upon which & potential right of
recovery is based and to institute suit within the
prescribed stalutory perfod. Thus, the statute *467 of
limitations begins to run as soon as the right to
institute and maintain 8 suit arises; lack of
knowledge, mistake or misunderstanding do not loll
the running of the statute of limitations.
Pocono International Raceway, Inc. v. Pocono
Produce, Inc,, 503 Pa. 80, 84, 468 A.2d 468, 471
(1983) (citations omitted).

[12]113](14][15]{16] In the instant case, sppeflant
alleges that the "discovery rule” worked to toll the
statutory limitations petiod and that the court erred
when it determined ss a matter of low that the
limitations period had cxpired. "The ‘discovery rule' is
an exception to the rule which atises fom the indbility
of an injurcd person, despite the exercise of due
diligence, to know of the injury or its cause.” Hayward
v. Mcdical Center of Beaver County, 530 Pa. 320, 325,
608 A.2d 1040, 1043 (1992). A court presented with
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an invocation of the discovery tule must, before
applylng the exception of the rule, address the ability
of the damaged party, exetcising reasoniable diligence,
to uscettain the fact of a cause of action. Pocono fntl.
Raceway, supra, 503 Pa. at 85, 468 A.2d at 471.
The standard of roasoable diligence {s an objective
of external one that ls the same for all Individuals.
We evaluate the pluintiffs conduct in terms of what
be should have known at a partlcular tme by
following a course of reasonable diligence. Ifa party
fias the means of discovery within his powcr but
neglects to use them, his claim will still be barred.

>

“Tho polestar of the Pennsylvanla discovery rule is not
a plaintiffs actual acquisition of kuowledge but
whether the information, through the exercise of due
diligence, was knowable to tho plaintiff. The Failute
to make inquiry when information is avaifable is
failure to exercise roasonable diligence as a matter of
faw.

Ingenito v. AC & S, Inc., 430 Pa.Super. 129, 133-35,

633 A.2d 1172, 1174- 75 (1993) (citations omitted).

[17)[18] In the instant case, the record clearly
establishes that appellant knew by Deccmber 27, 1993,
that his electric meler employed an incorrect multiplier.
He was thus aware of his injury, i.c., that through the
error of another, he was underbilled by approximately
$27,000. Dospite being armed with kiiowledge of tis
injury, appellant did nothing further to Investipate the
fucts surrounding his potential claim He did not use
the discovery process to ask who installed the moter, or
who miiscalculated the multiplier or how the multiplier
was miscaleulated. Having failed to discover the casily
discoverable, we must conclude that sppellant is
charged with knowledge of Rafacz's role in his plight.
Moreovet, the court did not crr in determining that the
statutory period had expited as a matter of law.

Whetc the issue Lnvolves a factual determination
regarding what is a reasonable time for plaintiff to
discover his Injury and its cause, the issuc is usually
for the jury. However, whete the undisputed facts
fead unerringly 1o the conclusion that the time it took
to discover an injury ot its cause was unreasonable as
a ruatter of law, summary judgment may be entered
by the court.

Id. at 134, 633 A.2d at 1175 (citatlons omitled).

Fivally, appellant admits he in fact discovered Mr.
Rafacz's involvement on Octobet 15, 1995, but offers
no valld explanation as to why he did not join Mr.
Rafacz as an additional defendant in the two and ane
half months prior to December 27, 1995, the last day of
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the applicable limitations petiod. Thus, the coutt did

not err in entering summary judpment as a matter of
law.

(19] We tum finally to eppellant's allegation that the
court etred by failing to hold ap evidentiary hearing to
determine whether or not the discovery rule should
have been applicd. Because appellant's discussion of
this issue in the argument pottion of his brief is limited
lo one sentence and includes no supporting cttatons to
law and because the claim has been answered above,
we will not consider the merits thercof. PaR.AP.
2119(a); Estate of Lakatosh, 441 Pa.Super. 133, 656
A2d 1378 (1995) (the argument portion of au
appellate bricf must include pertinent discussion of the
perticular point raiscd along with discussion and
citation of pertinent authority; *468 including only
general statements, unsupported by citation of authority
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procludes review of the merits of the issue). For all the
above reasons we conclude that the court’s order

pranting summary judgment to appellee on statute of
litnitations grounds was proper. Order affirmed.

In conclusion, wo affirm the owder of sutnmary
judgmont enteted in favor of the Botough of
Mifflinburg, appealcd at 00843 Harrisburg 1996, Wo
also affirm the ordet of summary judgment entered in
favor of Walter Rafacz, Yd/b/a Technical Services
Company, appealed at 00842 Harrisburg 1996. [FN8]

FN8. Appellunt's briefs incorrectly exchange the docket
numbers listed above.

Orders affirmed.
END OF DOCUMENT
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WEST PENN POWER COMPANY, a corporatiot

V.
NATIONWIDE MUTUAL INSURANCE
COMPANY, a corporation, Appellant.

Superior Court of Pennsylvania.
March 23, 1967.
Application for Allocatur Denied May 3, 1967.

Action by public utility company for difference
between amount of electricity it had billed and received
payment for, and amount that it should have billed and
received payment for on basis of quantitics of
electricity actually supplied. The Court of Common
Pleas, Butler County, at A.D. No. 151, Soptember
Term, 1964, George P. Kioster, J., entered an otder
sustaining preliminary objection to defendant's new
matter and striking as impertinent to the issuc new
malter in defendant's amended answer, and defendaut
appealed. The Superior Court, No. 182 April Term,
1966, Watkins, J., held that accord and satisfaction,
payment. estoppel, and breach of coniract did not
constitute defenses to the action, and only lssue
involved was whether defendant had paid in full for
electricily furnished it by utility.

Orcer affirmed.

[1) ELECTRICITY €=11.4

145k11.4

Formerly 145k1.4

An action by electric utility company for the difference
between amount it had billed and recoived payment for
and amount that it should have billed and been paid for
based on quantities of electricity actually supplied was
not subjcct to defenses of accord and satisfaction,
payment, cstoppel, or breach of contract, but only issuc
in such action was whether defondant bad paid in full
for electriclty furnished it by the utility. 66 P.S. §
1143,

[2] ELECTRICITY €=11.2(1)

145k11.2(1)

Formerly 14Sk1.2(1)

A utility can only charge & customer the lawful rate as
tariff and it cannot make a special coutract with &
customer, nor demand or receive directly or inditoctly
& greater or lesser rate than specilled in its teriff. 66
P.S.§1143,
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[2) ELECTRICITY €11.2(2)

145k(1.2(2)

Formerly 145k1.2(2)

A utility can only charge n customer the lawful rate as
tardff and It canmot make a special contract with a
customer, not demand or tecejve directly or indirectly
o greater or lesser rate than specified it ity tariff. 66
PS.§1143.

[3] ACCORD AND SATISFACTION €=11(2)
8k11(2)

Fact that ctroneous monthly statemenls sent by an
clectric utility were paid by checks cndorsed "Your
chdersement hereon coustitutes a reccipt and release in
full for all accounts and clalms mentioned In the
attached statement,” did not constitute an accord and
satlsfaction, where thete was 1o dispute as to amount
owed durlng periods that the utility nccepted and
endorsed the checks for the amount billed, and the
dispute arose as a result of a rebilling ot the end of u
31-month period.

[4] ACCORD AND SATISFACTION €&=1

8kl

A dispute {s an essential element of accord and
satisfaction.

[5] ESTOPPEL &=92(2)

156k92(2)

An electric utility was not estopped from correcting an
error in billing by lts acceptance and endorsements of
checks for the amount billod where there was no
dispute over an unliquidated claim ot time of
acceptance of the checks, and the dispute arose as a
result of a rebilling at the end of a 31-month period.

[6] ACCOUNT STATED €=3

k3

A customer of a utility who received monthly bills for
less than the proper amount, and who paid such bills,
could not st up such bills as an account stated in an
action to recover difference between the amount of the
bills and the amount propetly due.

{7 ELECTRICITY €114

145k11.4

Fotmerly 145k1.4

Monthly billing by an electric utility and payment of
such bills is only prima facle evidence of correctness of
the bills, und such billing may be impeached by clear,
precise and satisfactory evidence cither of unfaitness ot
mistake.
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*510 **219 Lec C. McCandless, Butler, for appellant.
William C. Robinson, Butlet, for appelloe.

Before ERVIN, P.J., and WRIGHT, WATKINS,
MONTGOMERY, JACOBS, HOFFMAN and
SPAULDING, J1.

WATKINS, Judge.

This Is an appeal from an order of the Court of
Common Pleas of Butler County sustaining prelimitiary
objections to appellant's new matter and striking ay
impertinent to the issuc new matter in appellant's
amended answer.

This action in assurnpsit was brought by West Penn
Power Company, the appellee, a public utility
company, for electric service supplied to Nationwide
Mutual Insutance Company, a corporation, the
appellant, over a period of 31 months, beginning
March 10, 1961, and ending September 10, 1963.
Because of an crror in billing or inadvertence on the
part of the appellee, the customer was billed for less
than the amount of electric *511 setvice supplied and
the customer paid the bills as presented. This actlon is
for the difference between that billed and paid and the
amount that should have been billed and paid based on
the quantities (KWHRS) actually supplied.

The appellant in its answer, under new matter, averred
Facts to constitute defenses of accord and satisfaction,
payment, estoppel, and breach of contract.

The appcilee filed preliminary objections In the naturc
of motions to strike and in the nature of o demurrer,
allcging that the only issue that the court could
consider was the amount or quantify of service
rendered by the public utility and whether or not
payment for said scrvice had been made in eccordance
with the effective tariff of the public utility as fled with
the Public Ulility Commission. The court below
sustaived the motions to strike and the demurrer and
permitted the appellant twenty days to file amendment
to the new matter.

The appellant filed an amondment and the appelice
again filed preliminary objections in the nature of &
motion 1o sttike and in the natute of a demurrer, and
alleged, inter alle, that the amended anmswer merely
restated portions of the original answer and new matter
which had been struck by the cort's order. The court
below agreed with the appellee and granted the
molions and sustained the demurter stating: "The only
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1asue presentod by the pleadings rolates to the quantity
of electricity (KWHRS) served by plaintiff to
defendant duting the 31 month period. The tariff or
tate is established by law. The amount peid during the
31 month period is admitted. **220 The alleged
additional service above that originally billed by
plaintiff is deniod by defendant. This creates the issue.

[1]{2] We agree with the court below that the only
Isstie 18 whether the appellant has paid in full for
electticity furhished it by the utility. A utility can only
chatge *512 the customer the lawful rate as tariffed. It
cannot meke a spectal contract with the customer.
There can be o favored treatment for a customer. It
cannot demand or feceive ditectly or indircctly @
greater or legser rate than specified in its tariff. Section
303, Act of May 28, 1937, P.L. 1053 (66 £.8. s 1143).

This Court said in Scranton Elce. Co. v. Avoca School

Dist,, 155 Pa.Super. 270, 37 A.2d 725 (1944) that: " *
* Plaintiffs cstablished rates apply to defendant the
same s to other consumers notwithstanding the
exlsience of ady contract providing for a different rate
or for free service. The Court also said i1 (his case, at
page 273, 37 A.2d at page 727: " * * But, regardless
of the source of the alleged rights, the granting of free
setvice to defendant was disctiminatory, and a
violation of the Public Service Company Law and of
the Public Utility Law.'

In the above case a school district was lnvolved,
governed by the laws of the Commonwesith
concerning public schools and subject to a yearly
budget fixing the tax levy and setting forth income and
expenditures. The fact that the appellant here is
subject to the regulation of the Insurance Department
of Pettisylvania in the fixing of premtums, is no
different,

[3114)(5] The fact that the erroneous monthly
satements were paid by checks endorsed "Your
endorsoment biereon constitutcs a recefpt and release in
full for all accounts and claims mentioned in the
attached staternent’ does not constitute, under the facts
in this case, an accord and satisfaction. The dispute
aroge as a result of robilling at the end of the 31 month
petlod. There was no dispute during the period that the
utility was accepting and endorsing the checks for the
account as billed. A dispute is an cssential element of
accord and satisfaction. There was no dispute here
over an unliquidated claim and the eppellee is mot
estopped from correcting an error in billing. Melnick
v. National *513 Air Lines, 189 Pa.Super. 316, 150
A.2d 566 (1959); Law v. Mackic, 373 Pa. 212,95 A.2d
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656 (1953).

‘The statemen! of an account does not work an
estoppel. Tt is prima facie an accurate showing of the
standing of the partics as to a particular matter, but it
has never been held to be so conclusive that onc is
bound to an account shown to be unjust or fraudulent *
* * If the meter showed that the defendant consumcd
the amount of electricity now alleged by the plaintiff
the latter's right is unquestionable * * * Allegheny
County Light Co. v. Thomas, 31 Pa.Super, 102 (1906).

[6](7) The Thomas case, supra, held that where a
customer of a utility had received mopthly bills which,
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through a mistake of a clerk, or in much less in amount
than the contract called for, and has patd such bills, he
catiiot set up such bills as an sccount stated in an
action agalust him to recover the diffcronce between
the amoutit of the bills and the amount due under tite
contract. It also held that an account may be opened or
falsified on proof of mistake. Such an account is only
ptima facle evidence of ity correctness and may be
impeached by cleat, precise and satisfaclory evidence
elther of unfairtiess or mistake.

Order affirmed.

END OF DOCUMENT
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WEST PENN POWER COMPANY, 800 Cabin Hill
Greensburg, PA 15601
v,

Jack B. PIATT, 90 West Chestnut Streoet
Washington, PA 15301 Jack B. Piatt,
Trading as Mllicraft Center Limited Partncrship, a
Partnership, Washington, PA
15301, Appellant.

Superior Court of Pennsylvania.
Argucd March 20, 1991.

Filed May 16, 1991.
Reargument Denied July 29, 1991,

Electric wility brought action against property owner
to recover undercharges. The Coutt of Common Pleas,
Washingion County, Civil Division, No. 88-1147,
Terputac, 1., granted summary judgment for utility, and
appeal was taken. The Supetior Court, No. 01471
PGH 90, Hoffman, J., held that owner was not
precluded from asscrting detrimental reliance defense.

Reversed and remanded.
Wieand. )., concurred and filed opinion.

[1] APPLAL AND ERROR €=863

30k863

On appellate review, order granting motion for
summary judgment will not be reversed unlcss court
below has committed error of law o clearly abused its
discretion.

(1] APPEAL AND ERROR €949

30949

On appellate review, order granting motion for
summary judgment will not be reversed unless court
below has comtitted error of law o clearly abused its
discretion.

[2| JUDGMENT @=181(15.1)

228k181(15.1)

Formetly 228k181(15)

Issue of material fact as to whether property owtter
detrimentally relied on utility's miscalculations
precluded summary judgment for utility in its action to
rccover Tate undercharges.

(3] ELECTRICITY €114

145k11.4

Property owner could properly maise detrimental
reliance defense lo electric utility's clalm o recover
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undercharges resulting from utility's misculculation.
**1306 “468 Dcbra B. Todd, Pittsburgh, for
appellant,

Clatence A, Crumrine, Greeusburg, for appellee.

Before ROWLEY, President Judge, and WIEAND,
and HOFFMAN, JJ.

HOFFMAN, Judge:

This appeal is from an August 9, 1990 order that (1)
granted the motion for summary judgment of appellee,
West Penn Power Co. ("West Penn"), and (2) granted
judgment on the pleadings in favor of West Penn on
appellant's counterclaim. [FN1] The trial court granted
judgment *469 premised upon application of this
Coutts decision in West Penn Power v. Nalionwide
Insurance Co., 209 Pa.Super. 509, 228 A2d 218
(1967). Ou appeal, appellant, Jack B. Piatt and Jack B.
Piatt, tia Millcraft Center Limited Partnetsbup
("MillctaR"), contends  that Natiohwide s
distinguishablc from this casc because the issues of
West Penn's negligence and the defendant's detrimental
reliance thercon were never raised in Nationwide. For
the reasons set forth below, we agree with appellant's
argument that Nationwide does not bar his defense of
detrimental reliance.  Accordingly, we reverse Lhe
order below and remand for trial.

FNI. The court's order also directed the Prothonolary
to enter Judgment against appetlants.

The facts undetlying this appeal, aptly summatized by
the trial coust, are as follows:
On March 7, 1988, West Penu Power Company
(West Penn) filed a praectpe for wrlt of summons
ugainst the defendants, Jack B. Piatt and Jack B.
Piatt, trading as Milleraft Center Limited Partnership,
a parthership (collectively reforred to as Millcraft).
In the complaint egainst the defendants brought on
August 29, 1988, Wost Pern has sought to recover
amounts duc as a result of underbilling **1307
Milleraft for clectrical services at jts commercial
building, 90 West Chestut Street. Washington,
Pennsylvania. ln its answer, new matter and
cotmtetclaim [filed on October 20, 1988], Millcraft
has allegod that it is entitled to recover any amounts
determined by the court to be owed to West Penn,
beeatise Millcraft reasonably and justifiably relied o
its detriment on West Pent's negligence and
tepresentations when West Perm established the rates.
During May 1977, the clectric metet in question was
installed by West Penn on Millcraft's premises. West
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Penn billed Millcraft for electtical consumption
between May 1977 and September 22, 1987,
Because it had inadvertently used an incorrcct
multiplier in calculating the amount of each monthly
staternent, West Pcnn contends that the amounts
charged to Millcralt were approximately 75% of the
amount which should have been charged. *470 In
October 1987, West Pern informed Millcraft that the
utility had discovered an error in the billings,
attributing the error to a mistake by the West Pentt
technician who had installed the electric meter.
During a change in the electric metering on the
premises on Scptember 19, 1987, West Penn
discovered that the wrong constant had been used
since the installation of the original meter in 1977.
When a technician reads the meter, he notes the
amount shown and then the company applles a
constant by which that amount of electricity indicated
is multiplied in order to arrive at the actual electric
consumption.
No dispute exists about the facts. To each bill from
1977 to Scptember 1987, Milloraft responded by
paying the amount demended. Since 1976, Milleraft
hag leascd parts of the building to various tenants,
passing to the tenants the cost of utililies. No
quostion exists that Millcraft calculated its rental
rates in part upon the clectrical rate charged to it by
West Penn.  Thus, Milleraft says it cannot recovet
these rental rates.
West Penn has adwitted that its caleulations from
1977 to Seplember 1987 were efroncous, conceding
that the amounts actually billed have always been
made by West Penn's representatives. West Penn's
Answers to Request for Admissions. Under its
contract with Millcraft, the utility company provided
that the rate for electric service would be West Ponn's
Rate Schedule 30, which was on flle with tho
Pennsylvania Public Utility Commission. The reason
for the underbilling was that Wost Penn had used an
incorrect wnultiplier of 1125 applied to the meter
readings, whereas the correct multiplier should have
beert 1500. For the clectric service from March 1984
(allowing recovery for four years under the statute of
limitations) to Septerber 1987, Milleraft paid the
amount of $237,804,14; if the correct multipter had
been uscd, pursuant to the tariff Milleraft should have
paid the sum of $313,082.43, the difference being
$75,278.29. In addition, the difference reflects the
changes In rates approved by the Pennsylvania Public
Utility Commission,
*471 Trial Court Opinion, August 9 1990 at 2-4. On
May 10, 1989 West Penn moved for judgment on the
pleadings wilh regard to Millcraf¥'s counterclaitm, and
summery judgment on its Complaint. After btiefing
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and argument, the trial court granted both motions on
August 9, 1990, and judgment was entered in favor of
West Penn. This timely appeal followed.

[1] A tmotion for summary judgment tmay properly be
granted when the pleadings, depositions, answers to
interrogatories, and admissions on file, together with
the affidavits, if any, show that there is no genuine
Issuc ns to any material Fact and that the moving party
Is entitled to judpment as o matter of law. See
PaR.CP. 1035; Hoffman v. Sun Pipe Live Co., 394
Pa.Super. 109, 111, 575 A.2d 122, 124 (1990). See
also Hedlund Mfyz. Co. v. Weiser, 517 Pa. 522, 539
A2d 357 (1988). Ou appeliale review, an order
gratittg 8 motion for summaty judgment will not be
reversed unless the court below has committed an error
of law or clearly abused its **1308 discretion.
Hoffman v. Sun Pipe Linc Co. supra (citations
omitted). Similarly, in reviewing the appropriatencss
of judgment on the pleadings, we are gulded by the
following principles:
Judgment on the pleadings should not be entcted
whore there are disputed issues of material lact. The
court must treat the motion as if it were 8 preliminaty
objection In the form of a demurrer. In conducting
this inquiry, the court should confine its consideration
to the pleading and relevant documents. Since &
motion for judgment on the pleadings is not 1 motion
for summary judgment, no affidavit or depositions
may be considered, nor is any malter before the court
except the pleadings.
Del Quadto v. City of Philedelphia, 293 Pa Super.
173, 176, 437 A.2d 1262, 1263 (1981) (citations
omitted). Sec also Pa.R.C.P. 1034; 'Trice v. Mozenter,
356 Pa.Super. 510, 511-12, 515 A.2d 10, 10 (1986)
(Judgment on pleadings should be granted only in cases
cleat and frec from doubl); Trost v. Clover, 234
Pa.Super. 255, 257, 338 A.2d 630, 631 (1975) (in
evaluating motion for judgment on pleadings, court
must *472 accept as true sll averments of fact by
opposing party which are material and rolevant, but not
s inferences ot conclusions of law).

Here, as noted above, the trial court's disposltion was
premised on our decision in Natlonwide. The court
beld that Nationwido required that judgment be entcred
fu West Penn's favor, and that Nationwide banned al)
equltable defenses to West Penn's action to collect
arrearages as & result of its undercharges. See Trial
Coutt Opinion, supra at 6, 8-9. Appellant, however,
contends that Natlonwide does not conirol this case.
Specifically, appellant argues that Nationwide is
distinguishable because the issues of West Penn's
negligence and the defendant's detrimental relianco
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thereon were never presentcd to the Nationwide court.
Because this casc is distinguishable from Nationwide,
appellant argues, the trial court was not bound to
follow Nationwide in deciding whether to prant
summary judgment and judgment on the pleadings in
appellant's favor. We agtee.

In Nationwidc, as here, West Penn sought to recover
funds Tost as a result of its underbilling of a customer,
Nationwide Insurance Co. ("Nationwide lnsurance").
In ity defense, Natlonwide Insurance averred facts to
coustitute defenses of accord and satlsfaction, payment,
estoppel and breach of contract. The trial court ruled
that the only issue was whether Nationwide Insurance
had paid in full for the electricity fumished by West
Penn. On appeal, this court agreed that the only issuc
properly raised coucerned whether Nationwide
Insurance had paid in full for the clectrictty. We also
held that Nationwide Insurance had failed to sustain its
defenses. In so holding, we noted that a utllity can
only charge the customer the lawful rate as tariffed, and
cannot provide customers with preferential treatment.
[FN2] *473 However, **1309 we went on to evaluate
the dcfenses rsised by Nationwide Insurance, and
rejected them because they were without merit on the
facts alleged. The important point to be drawn from
the analysis in Nationwide is that this Court did not
suggest that there is a general prohibition against the
assertion of defenses to a public utility's sttempt to
rccover  amounts it undetchatged a  customer.
Furthermore, our examination of Nationwide indicates
thiat no such prohibition exists. [FN3] The Natlonwido
court merely held that *474 a utility s entitled to
frecover amounts it undercharged a custoruer, at least
when that customer failed to allege sufficient facts in
its defense to raise a disputed issue of materiel fact or
show (hat the utility is not ontitled to judgment as a
matter of law. Nationwide leaves open the question of
whether a utility {s entitled to recover amounts it
undercharged a customer when that customer assetts a
metitorious defense.  Thus, the trial court could
propetly have granted appellee summary judgment and
judgment on the pleadings based on Nationwide only
if the pleadings indicated that appellee was entitled to
judgment as & matter of law on appellants
counterclaim, see Hoffman v, Sun Pipe Line Co,
supra, and the counterclaim was cleatly and without a
doubt meritlcss. See Trice v. Mozenter, supra.

FN2. The Nationwide court citcd 66 P.S. § 1143 for the
proposition that public utilitles are prohiblted from
giving customers preferential rates for scrvice. That
Section was the precursor of 66 Pa. C.5.A. § 1303,
which provides:

No public utility shall, directly or indirectly, by any
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dovice whatsocver, or in unywise, demand or recelve
from any person, corporation, or municipal corporation
& greater or lcss rate for eny scrvice rendered or to be
rendered by such public utllity then that specificd in
the tartffs of such public utllity upplicable thereto. The
rates specified (n such tarifTs shall be the lawiul ratcs
of such public utility until changed, as provided In this
part.  Afy public utility, having more than onc tate
applicable to service rendered to a patron, shall, after
notlee of gervice conditions, compute bills under the
rate most advantageous to the patron.

Id.

Sectfon 1502 prohibits discrimination of any kind in
the provision of public utility service:

No publtc utility shall, us to scrvice, make or grant any
unreasonable prefercnce or advantuge to any person,
cotporation, or municipal cotporallon. or subject uny
persou, corporation, or municipal corporation to any
unreasonable prejudice or disadvantage. No public
utility shall cstablish or metntain any unrcusonable
difference as to scrvice, elther g between localities or
as between classes of service, but thls scction does not
prohiblt the establishmcnt of reasonable classcs of
service.

Id.

FN3. We arc aware that the Nationwide court quotcd
the following language In its opinton;

tegurdless of the source of the alleged rights, the
granting of free service to [the school district] was
ﬁun‘lmtnnmry. and a violation of the ... Public Utility

w.

Natlonwidc, supra. 209 Pa.Super, ut 512, 228 A.2d ut
220 (citations omitted), This languuge came from our
deelsion in Scranton Electrc Co. v. Avoca School
Dist, 155 PaSuper. 270, 37 A.2d 725 (1944). In
Scranton v. Avoca, a utillty sought to recover
arrcnrages caused by the defendant's fulture to pay its
electric bills.  The above-quoled languoge wes
employed by the court in rejecting the defendants
clalm that It was not obligated to pay becuusc of an
agreerent with the company's predeccssor that service
would be provided free of charge. The court's decislon
in Scranton v. Avoca was based on the sound principle
that utflitlcs provide services for the public good, und
should therefore be strictly regulated and have littlc
discretlon In sctting thelr rates. 1d. at 274, 37 A.2d al
727.  Undercharglng customers, under (his theory, ls
agalnst the public intercst as It provides thosc
customers with a preferential tate. Because the utility
has ho authorlty to grant preferences, the customer has
o cotitlement to such a preference, Here, however, we
are fuced with an entlrely differcnt situation In which
o agreement for free service Is alleged, and a customer
has innocently relicd. to hls detriment, on a utllity's
negligent mistcpresentations of what its rates were.
Thus, Scranton v. Avoca docs not preciude appellunts
counterelaim.
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[2] The record reveals the following facts. West Penn

undercharged MillcraRt for electric service provided
from May 31, 1977 to September 22, 1987. Sce
Complaint, August 25, 1988. That undercharglng was
solely caused by the mistake of West Penn's techuiclan,
who installed the meter by which MilleraRt's electric
consuruption was calculated. See Trial Court Opinion,
supra at 2-3. Milicraft is @ commercial landowner,
whose revenues arc generated from rents chatged
tenanty at the property in question. Id. at 3. Millcraft
calculated the rents it charged its tenants based in part
on its utility bills. 1d. Milleraft has undercharged its
tenants based on its relisnce on those bills, Id.
Construing these allegations in the light most favorable
to Milleraft, we find that Millcraft has pleaded
sufficient facts to eslablish its defense of detrimental
reliance. Cf Germantown Mfg, Co. v. Rawlinson, 341
PaSuper. 42, 491 A2d 138 (1985); Love v.
Metropolitan  Life Ins. Co., 99 FSupp. 641
(E.D.Pa.1951). Thus, West Penn was not entitled to
prevail on appellant's counterclaim, and the trial couwrt
erred in granting *475 judgment on the pleadings in
West Penn's favor. See Hoffman v. Sun Pipe Line Co.,
supra. For the same reason, it is cloar that appellec was
not entitled to judgment as a matter of law. Thus, the
trial court crred in entering sunmary judgment in
appellee's favor, also. See Trice v. Mozenter, supra.
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[3] In summary, Nationwide does not preclude
assertion of appellant's counterclaim, **1310 and a
review of tho pleadings reveuls that appellant may be
entitled to relief on the issues raised therein, Under
theso circumstances, the trial court erred in concluding
that (1) West Ponn was entitled to summary judgtment
as o matter of law, and (2) West Penn was catitled to
Judgmetit on the pleadings wilh tegard to Milleraft's
counterclaim.  Thus, we are compelled to reverse the
order below and remand for trial.

Order reversed. Case remanded for irial.

Jutisdiction relinquished.

WIEAND, J., files a concurring staterment.

WIEAND, Judge, concurring.

1jotn the majority's analysis. Iwrite separatcly only to
note my disagreement with any suggestion that the
granting of 4 motion for summary judgment is
discrotionary with the trai court. Whether to grant
such 1 motlon is purely a question of law, and an order
etitering summary judgment will be reversed whenover
att efror of law has been committed.

END OF DOCUMENT
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