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(OMPLAINT alleging that an electric ulility overcharged for services:
i remanded 1o administrative law judge.

Evidence, § 11 — Burden of proof.

The proponent of a rule or order has the
rden of proof in a commission proceeding
except as otherwise provided; that burden
imports the duty of finally establishing the
existence of a certain fact or set of facts by
evidence which preponderates to a legally re-
quired extent. [1] p. 99
Evidence, § 11 — Burdens of proof and

production — Shifting nature.

While it is true that the burden of proof
never shifts and always remains on the party

ming a fact in support of its case, the
g forward with the evidence
om party to*party during the
roceeding. [2] p. 99.
Payment, § 24 — Billing disputes —
Criteria.

ceuracy of a meter is an impor-
resolving billing disputes it is
crion; the commission will
ng history of the com-
c number of occu-

the household, the potential

Before Shanaman, chairman, and
Johnson and Talialerro, commissioners.

Order

By the Commission: On October 11,
1977, Malcolm Waldron (complainant)
filed the instant complaint alleging, inter
alia, that respondent Philadelphia
Electric Company (PECO) overcharged
for services rendered complainant dur-
ing the period of May 20, 1977, to July
21, 1977, and requesting an adjustment
to his bill to the fair, reasonable, and
correct amount

On November 14, 1977, respondent
filed its answer denying that an
overcharge had occurred during the
period in question, and further stating
that the electric meter at complainant’s
premises was tested on September 7.
1977. and found to be operating within
the commission’s prescribed limits of ac-
curacy under 52 Pa Code § 57.20. In
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support of its allegations, respondent in-
troduced into the record a letter dated
QOctober 5, 1977, from an M. S. Snyder.
a Philadelphia Electric Company
customers’ representative, to complain-
ant, stating, inter alia, that the meter
had been tested and found to be ac-
curate; that no indication of a loss of
electricity through a grounding connec-
tion could be found; and that the in-
creased usage may have been due to
summer air conditioning requirements
or a defective central air conditioning
unit, subsequently replaced, although
these explanations could not be verified.

On September 14, 1978, attorney for
respondent forwarded to the commission
photocopies of the aforementioned let-
ter, respondent’s meter test report, and
a statement showing electric consump-
tion from January 17, 1977, to October
20, 1977.

On March 22, 1979, a telephone con-
ference between complainant, Donald F
Nardy, a professional engineer, and
Donald Blanken, counsel for respon-
dent, was held before AL]J Stafl At-
torney Kathy A. Zuba

On May 7, 1979, ALJ Staff Attorney
Zuba issued for exception her recom-
mended decision wherein she dismissed
the complaint on the basis of the meter
test and complainant’s failure to meet
his burden of proof, relying on
Philadelphia Suburban Water Co v
Feinstein (1978) 34 Pa Cmwlth 516, 383
A2d 997. No exceptions were filed

[1, 2] Under § 322(a) of the Public
Utility Code, 66 Pa CS § 332(a), the
proponent of a rule or order has the
burden of proof in a commission
proceeding except as otherwise provided
in § 315. 66 Pa CS § 315. ““Burden of
proof” imports the duty of finally es-
tablishing the existence of a certain fact

LITY

SOMMISSION

or set of facts by evidence w
preponderates to a legally requircd ex-
tent. Se-Ling Hosiery v Marg
(1950) 364 Pa 45, 70 A2d 854. W
is true that the burden of proof
shifts and always remains on the |

affirming a fact in support of its ¢
(Commercial Molasses Corp. v New
York Tank Barge Corp. [1941] 314 1'%

the evidence may shift fi
party during the course of a proceedii:
Berenyl v Department of Immiar
and Naturalization Service (CAIsi
1965) 352 F2d 71, affd (1967) 383 'S
630: Morrissey v Pennsylvani
Highways (1967) 424 Pa 87, 2. 225 A2l
893, 898,

When, during the !
proceeding, a prima facie case has he
established, the burden of rebutting
prima facie case shifts to the adverse
party. Baumel v Travelers Insurance (1
(CA2d 1960) 279 F2d 780. and
adverse party may, by the production of
cvidence, rebut the prima facic
against_him, satisfy the burden. and
restore it to the original party. Re
« 's Estate (1952) 371 Pa 520. 92 A2d
213. Once the complainant |
presented such evidence as to establish
his ma facie case, and the burden
woing forward with the evidence

se

ted 1o the other party. it is then
cumbent upon the defensive party
meet the prima facie case which
lieen established. **For this purpose
defensive party need not prod
cvidence which preponderates or out-
weighs or surpasses the evidence of his
adversary, but it is sulficient if
evidence is co-equal, leaving the pro
equilibrium.” Delaware Coach (
Savage (1948) 81 F Supp 293. 296
It is our duty to determine if compl
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has established his prima facie
ing the burden of going
hilt to respondent, and if
rdent has offered evidence which is

: g the burden to shift

o

onee more.
[3] In order to aid our determination
to whether complainant has es-
case, we adopt
y of the Michigan Public Ser-
Commission, in Hallifax v O & A
ic Co-op. Case No. U-5825, May
1979; and Oleander v Detroit Edison

ichigan commission held
the accuracy of the meter is
mportant factor in resolving billing
ites, it is not the sole criterion
“T'he commission will also consider
¢ history of the complainant,
any change in the number of occupants
residing at the household, the potential
for energy utilization, and any other
relevant facts or circumstances that are
brought to light during the complaint
proceeding.™ (Hallifax, Case No. U-
5825.)

he

g these guidelines, the Michigan
ion concluded that the complain-
ant had established a prima facie case
by (1) showing that the disputed bill
was abnormally high when compared to
usage patterns, and (2) showing
that his pattern of usage had not
changed. The burden then shifted to the
ty to show that the complainant ac-
tually used the amount of energy in dis-
pute. Respondent failed to overturn the
prima facie case created against it, and
‘the commission sustained the complaint.

In Oleander, the Michigan commis-
sion again sustained the complaint,
holding that the test result of a meter is
not conclusive evidence that the dis-
puted bill is correct. In reaching its de
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sion, the commission emphasized the
guidelines etablished in Hallifax and
found that complainant satisfied his
burden of proof by demonstrating that
his usage pattern did not vary from
previous years, and that the potential for
energy utilization had atually decreased
due to the premises being vacant for six
months and the installation of storm
windows immediately prior to the period
in question.

‘The administrative law judge staff at-
torney’s reliance on Philadelphia
Suburban Water Cio. v Feinstein (1978)
34 Pa Cmwlth 516, 383 A2d 997, is un-
founded. We note that the court’s deci-
sion in that case was based upon a com-
mission finding that the burden of proof
placed upon the complainant was too
heavy for them to carry. The court in
reversing the commission rejected a
finding that, since the water bill was ab-
normally high (the only evidence sub-
mitted by the complainants), the com-
plainants were entitled to partial
recovery.

We are of the opinion that Feinstein
does not hold that a finding for respon-
dent is mandated once the result of a
meter test is introduced into evidence,
but rather requires us to base our deci-
sion upon the facts in the record and
precludes us from finding for a complain-
ant if we also have determined that he
has not met his burden of proof.

In the case before us, Mr. Waldron
has alleged that the disputed bill was
abnormally high when compared to bills
of prior periods but has failed to produce
those bills for the same period of time in
the prior year. Further, allegations were
made by Mr. Waldron at the telephone
conference that the amount of kwh
billed could not have been used during
the period in question, as the apartment,
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uninhabited at that time, contained no
electrical appliances in use except a
clock and a refrigerator. He further
alleged that the apartment was cooled
by two air conditioning units which
became inoperable at the end of June
and were disconnected until repaired at
the end of July. The administrative law
judge staff attorney also stated in her
recommended decision that Donald F.
Nardy, a professional engineer testifying
for complainant, stated that although he
never physically inspected the premises
in question, on the basis of information
provided him by complainant, it was his
professional opinion that such amount of
electricity could not have been con-
sumed even if both air conditioners had
been left running night and day for the
entire billing period.

This testimony, if adequately
developed on a formal record, would, in
our opinion, be sufficient to establish
Mr. Waldron’s prima facie case. Apply-
ing the principles set forth, supra, the
burden of going forward would have
shifted to respondent. In determining
whether PECO has presented evidence
which is co-equal, the meter test and the
question of the accuracy of the meter,
are matters to be considered, but are
not, in our opinion, sufficient by
themselves to satisfy PECO’s burden of
going forward. In order to meet its

burden, PECO should have introduced
evidence of attempts of obtaining submeter-
ing readings of major appliances or
those readings themselves, if available.
evidence of a lack of possibility of error
in reading the meters, or evidence of
defective wiring. This is not to say
however, that PECO would be responsi-
ble for inspecting all wiring and ap-
pliances in the customer’s premises. b

respondent was capable of eliminating
several possible major causes of exces-
sive or abnormal usages. In our opinion
evidence of the above nature or evidence
of the attempts of PECO to secure
evidence of that nature, would have been
sufficient for PECO to rebut a prim
facie case.

We are hampered in our resolution in
this case by the lack of a formal record
containing sufficient evidence upon
which we can base our decision. Thi
matter must be remanded to the ad-
ministrative law judge for the develop-
ment of a detailed record which shall in-
clude the formal taking of testimony and
evidence of the correct level of Mr.
Waldron's bill; therefore,

It is ordered: That, upon reconsidera-
tion of the action taken by the commis-
sion on July 19, 1979, in the complaint
of Malcolm Waldron, docketed at C-
77100047, said action is remanded for
further formal hearing.





