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SECTION 703(G) ORDER SEEKING COMMENTS

BY THE COMMISSION:


On March 4, 2005, we issued an Implementation Order that addressed seven threshold issues on the implementation and enforcement of Chapter 14 (66 Pa. C.S. §§1401-1418), Responsible Utility Customer Protection.  Specifically, the Chapter 14 Implementation Order discussed the various interpretations of the payment arrangement restrictions in §1405(d).  We noted that §1405(d) “lends itself to more than one rational interpretation, and the interested parties on both sides of this issue have presented strong arguments.”  (Implementation Order, page 5).  We further noted that this interpretation “will deny some customers of the right to at least one opportunity to receive a payment agreement from the Commission.”  (Implementation Order, page 6).  


At stake is our traditional role as the final arbiter of utility customers’ rights, and whether customers retain at least one “right of appeal” to the Commission after first being required to negotiate (but not necessarily come to terms) with their electric, gas or water utility service provider.


The ambiguity in the law centers around the words in subsection (d) of §1405 which provides as follows:



(d)
Number of payment agreements.—Absent a change in 



income, the Commission shall not establish or order a public utility to establish a second or subsequent payment agreement if a customer has defaulted on a previous payment agreement.  A public utility may, at its discretion, enter into a second or subsequent payment agreement with a customer.  

The phrase “second or subsequent payment agreement” is not defined in the statute and, therefore, raises the following interpretive question:  may the Commission establish a “first” payment arrangement, even if there has been no change in the customer’s income, and even if the customer has defaulted on a utility-established payment arrangement involving the same overdue account balance?  Or, is the Commission prohibited from establishing any payment arrangement if the customer has defaulted on either a utility-established or Commission-established payment arrangement involving the same 

overdue account balance?  These interpretive questions were initially addressed in the Implementation Order.


At the time of the Implementation Order the Commission did not know how many customers would seek a Commission-ordered payment arrangement nor did we know how  many customers would be turned away by the Commission.  Our Bureau of Consumer Services advises us that they have turned away over 24,000 customers since the beginning of this year.  The size of that number is of concern and causes us to consider whether it is in the public interest and consistent with §1405(d) to amend the Implementation Order to provide that any customer may obtain at least one payment arrangement from the Commission.


According to Section 703(g) of the Public Utility Code, 66 Pa. C.S. §703(g), “[t]he Commission may, at any time, after notice and after opportunity to be heard as provided in this chapter, rescind or amend any order made by it.”  Tranter v. Pennsylvania Public Utility Commission, 288 A.2d 837 (Pa. Comwlth. 1972).  We are soliciting comments pursuant to §703(g) in response to a proposed interpretation of §1405(d) that would amend our interpretation of this section in Chapter 14 in the March 4, 2005 Implementation Order.


In general, we propose a prospective interpretation of §1405(d) that would permit the Commission (in addition to instances where there has been a change of income) 

to establish one payment agreement that meets the terms of Chapter 14 before the prohibition against a second payment agreement in §1405(d) applies.  Had the General Assembly wanted to prohibit the Commission from ordering a first payment agreement after the customer had defaulted on a payment agreement initiated by the utility with the customer, the section would simply read “[a]bsent a change in income, the Commission shall not establish or order a public utility to establish a payment agreement if a customer had defaulted on a previous payment agreement.”


However, the section actually reads “[a]bsent a change in income, the commission shall not establish or order a public utility to establish a second or subsequent payment agreement if a customer had defaulted on a previous payment agreement.”  Thus, the General Assembly may have added the phrase “second or subsequent” to create a limit 

on Commission authority only as to second and subsequent Commission established payment agreements - and not to prohibit initial payment agreements established by the Commission after the customer had defaulted on a utility established payment agreement.  


Alternatively, it may be argued that the language is plain on its face that no second payment arrangement may be ordered by the Commission, and that the legislature, in defining the term “payment arrangement”, made no distinction between payment arrangements established by the Commission and payment arrangements made with the utility.  Under this interpretation, the Commission would be prohibited from establishing any subsequent payment arrangement.


In any event, the Commission will review the comments to this proposed interpretation and give further consideration to the statutory language before making a decision on the prospective interpretation of §1405(d); THEREFORE,

IT IS ORDERED:


1.
That comments to this proposed interpretation of §1405(d) shall be filed within thirty (30) days of the entry of this order.


2.
That a copy of this order be served on the parties at Docket No. 

M-00041802F0002.

BY THE COMMISSION

James J. McNulty

Secretary

(SEAL)

ORDER ADOPTED:  August 11, 2005

ORDER ENTERED:  August 24, 2005
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