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CONCURRING STATEMENT BY VICE CHAIRMAN CAWLEY


I concur in the staff conclusion that, in order to restore service, a utility may not request an amount that is larger than provided for in § 1407(c)(2).  


At the outset, I see little difference between saying that a utility may not “request” a restoration of service amount, and that a utility may not “require” such an amount, since, practically speaking, the utility’s request amounts to a requirement.  There is no restoration of service until the “requested” amount is paid.


PGW would have us interpret the introductory words of § 1407(c)(2) to say that “A public utility may require at least the amounts carefully delineated in the remainder of the subsection, i.e., as a “floor” or minimum amount that may be requested of a customer before restoration of service.  Under this interpretation, the utility can require more than the amounts delineated.


In our Second Implementation Order, however, we interpreted the subsection to say that “A public utility may require no more than the amounts that follow in the law, i.e., as a “ceiling” or maximum amounts that may be requested of a customer before restoration of service.


The latter interpretation is necessarily the correct one.  As it did many times elsewhere in the statute, the Legislature could have used the word “shall” instead of “may,” stating instead that “A public utility shall require” the amounts that followed.  Utilities then, of course, would have no choice but to impose the amounts before restoring service.  Rather than mandating such charges, the Legislature instead left to the utilities’ discretion whether to require some, all, or none of the amounts delineated.  Thus, the use of the word “may” was permissive, not mandatory, but the clear legislative intent was to provide maximum amounts that can be required.


I disagree, however, with the conclusion that our Second Implementation Order was an adjudication.  An adjudication concerns persons who are exceptionally affected, in each case upon individual grounds.  Our Second Implementation Order did not single out individuals for adverse action, but instead gave guidance generally to the public as a whole. 

PGW is correct that it could be no more than a statement of policy.  That part of it construing §1407(c)(2) was a subset of a policy statement—an interpretive rule.  The Supreme Court of Pennsylvania explained the difference between a duly promulgated regulation, a statement of policy, and an interpretive rule in Borough of Pottstown v. Pa. Municipal Retirement Bd., 551 Pa. 605, 712 A.2d 741 (1998):

Where an agency, acting pursuant to delegated legislative authority, seeks to establish a substantive rule creating a controlling standard of conduct, it must comply with the provisions of the Commonwealth Documents Law. That statute sets forth formal procedures for notice, comment and ultimate promulgation in connection with the making of rules that establish new law, rights or duties. Such substantive regulations, sometimes known as legislative rules, when properly enacted under the Commonwealth Documents Law, have the force of law, and enjoy a general presumption of reasonableness.

Agencies also devise rules and regulations that do not in themselves establish binding standards of conduct. Such pronouncements are valid as "interpretive rules" and need not be promulgated in accordance with the Commonwealth Documents Law to the extent that they merely construe a statute and do not improperly expand upon its terms. To be viable, an interpretive rule must genuinely track the meaning of the underlying statute, rather than establish an extrinsic substantive standard. 

551 Pa. at 609-610, 712 A.2d at 743 (citations and footnote omitted).


Section 6 of Act 201, providing that the Commission may promulgate regulations to administer and enforce Chapter 14, and further stating that “promulgation of any such regulation shall not act to delay the implementation or effectiveness of this Chapter,” cannot elevate a statement of policy (defined in the Commonwealth Documents Law in relevant part as “any document interpreting or implementing any statute enforced or administered by such agency”) to a binding norm having the force of law.  Our Second Implementation Order “interpreted and implemented” Chapter 14, but, under unequivocal appellate court precedents, utilities are not required to comply with it until an implementing regulation is duly promulgated or an adjudication occurs, both of which are enforceable in a court of law.  

That said, the Commission can seek to enforce §1407(c)(2) itself by, for example, a rule to show cause why the statute should not be adhered to.  Due process would follow, resulting in an adjudication.

In the end, the guidance we have provided in our first two Chapter 14 implementation orders will become enforceable law.  Meanwhile, even utilities in the precarious financial condition of PGW must abide in good faith with our efforts to implement the Legislature’s stated intentions.

August 11, 2005
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