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DECLARATORY ORDER

BY THE COMMISSION:


On October 26, 2005, Philadelphia Gas Works (“PGW” or the “Company”) filed a Petition for a Declaratory Order, or Alternatively, a Petition for Rescission and Amendment, pursuant to 66 Pa.C.S. §331(f) and 52 Pa. Code §5.42, and 66 Pa.C.S. §703(g) and 52 Pa. Code §5.41, respectively.  PGW’s Petition addressed the Commission’s Second Implementation Order issued September 12, 2005.  PGW requests that the Commission provide additional guidance and/or a declaration that §1407(c) of the Public Utility Code does not mandate the maximum level of upfront payments that a utility may request as a condition of restoration, and instead articulates a level of upfront and other payments that can be requested by a utility without threat of Commission reversal.  


According to §331(f) of the Public Utility Code, 66 Pa. C. S. §331(f), the Commission may issue a declaratory order to terminate a controversy or remove uncertainty.  66 Pa. C.S. §331(f).  However, the issuance of a declaratory judgment is within the Commission’s discretion and is not a matter of right.  Petition of Philadelphia Gas Works for Establishment of Interim Rate Procedures and for a Declaratory Order, Docket No. P-00001831 (Order entered August 17, 2000).  Moreover, declaratory orders of the Commission are adjudications and are final orders.  Pennsylvania Industrial Energy Coalition v. Pennsylvania Public Utility Commission, 653 A.2d 1336 (Pa. Cmwlth. 1995).


Based on PGW’s representations that “uncertainty” exists with respect to our interpretation of §1407 in the Second Implementation Order, we shall grant PGW’s Petition and issue a Declaratory Order pursuant to §331(f).  However, we find clear and convincing reasons, addressed below, to deny the specific declaratory relief requested in the subject Petition.

PETITION


Based on its interpretation of §1407(c),
 PGW believes that a utility “may” request certain amounts as a condition of restoration - not that the utility is required to do so.  Therefore, the Commission should clarify that a utility is free to request from customers different levels of upfront payments than those that are explicitly permitted under §1407.  PGW explains further that the reasonableness of any such request would then be reviewed by the Commission in response to a complaint, on a case-by-case basis, pursuant to the “reasonableness” standard of Chapter 56.  Citing its alleged precarious financial condition, PGW requests the following upfront payments from non-CRP customers as a condition of service:



PGW currently is requesting a 20% payment of outstanding arrearages from non-CRP customers without a previous Payment Agreement (“PAR”) and whose income is below 150% of FPL.  


A 40% upfront payment is being requested for customers in the 150-250% income category, with a 50% upfront payment for customers in the 250-300% category and 100% from customers whose household income exceeds 300%.  PGW is also requesting the “cure” or “catch-up” amount from customers who have broken no more than one PAR.  For customers who have defaulted on 2 or more PARs the customer is required to pay the entire outstanding balance (as authorized by Section 1407(c)(2)(i)).

PGW states that there is nothing in Chapter 14 which mandates the maximum amount that can be requested by a utility as a condition of restoration and the Commission should declare that, because of PGW’s special and precarious financial situation, it is permissible for PGW to request from customers its current upfront payments.  PGW also asserts that the Commission should further clarify that it will review complaints from customers regarding a utility’s restoration demands on a case-by-case basis, taking into account the financial condition of the utility as well as the customer’s situation.


Even though PGW believes that the Commission’s Second Implementation Order is a policy statement , not an adjudication and not directly binding on any individual company or person, PGW needs to obtain a “clear determination” of the Commission’s intention on this issue now.


PGW interprets the Second Implementation Order as a statement of how the Commission intends to interpret §1407(c) in an adjudication of a complaint – not what utilities are permitted to request from a customer as a condition of restoration.


PGW acknowledges that the Commission’s Bureau of Consumer Services has informed the Company that it interprets the Commission’s Order as prohibiting PGW from ever asking for upfront payments not provided for in the Order.  PGW submits that §1407(c) sets forth a series of payments that a utility “may” require but not that it must require as a condition of restoration.  PGW offers that the use of “may” rather than “shall” means that the payment scheme set forth in §1407(c) is the minimum that a utility may require and still be consistent with the law.


According to PGW, the appropriate reading of the statute is that in negotiating restoration terms with a customer, a utility may follow the payment requirements in §1407(c), but is not required to do so.  Stated another way, PGW and other utilities are free to request that terminated customers pay more (or less) depending upon the individual circumstances facing the customer and the utility.


PGW estimates that it can increase cash flow by approximately $5.4 million, compared to the level of upfront payments it would be entitled to under the Commission’s interpretation of §1407(c), if §1407(c) were viewed as mandatory.  Thus, PGW requests that the Commission should declare that, because of PGW’s special and precarious financial situation, it is presumptively permissible for PGW to request from customers the upfront payments that are reflected in its current policy, subject to review by the Commission upon the filing of a customer complaint.  If the Commission, in its Second Implementation Order, intended, however, to declare that a utility shall not even request a greater upfront payment than those specified in §1407(c), PGW requests that the Commission rescind that portion of its Order and amend it to recognize the indisputable fact that, by the use of the word “may,” §1407(c) clearly established a permissive “safe harbor” and not a mandatory requirement.

ANSWERS


Answers to the Petition were timely filed by the Office of Consumer Advocate (OCA), Community Legal Services (CLS) and the Energy Association of Pennsylvania (EAP).
  PGW also filed a Reply to the Answers of the OCA and CLS.


OCA asserts that §1407(c)(2) is clear on its face as to the maximum upfront amounts any public utility may charge a customer seeking reconnection.  According to the OCA, PGW’s suggested interpretation of §1407(c)(2) takes the clear language of this section and stands it on its head.


The OCA agrees with PGW that the word “may” means “permissive” or “permitted to.”  However, OCA states that the conflict arises because PGW tries to read the word “require” out of the Act, whereas Chapter 14 provides the amounts a utility may require, i.e., what amount a utility is permitted to require from the customer rather than creating a floor as to the amount a utility may charge.  As the OCA argues the plain language establishes the maximum amount that may be required by the utility as a condition of reconnection – the utility is free to ask the customer to pay less than the amounts outlined in §1407(c)(2) for reconnection.


The OCA raises a concern that a large number of customers may have been misinformed by PGW of the requirements for reconnection and may still have no service as winter approaches.  Therefore, the OCA requests that the Commission direct PGW to re-contact all customers who sought reconnection and be directed to offer reconnection for no more than the amounts required of the customer by §1407(c)(2).  In good faith towards its customers, the OCA would strongly urge PGW to reconnect customers who are only able to pay the $50 reconnection fee and the $100 deposit as outlined in Governor Rendell’s Stay Warm PA initiative.


CLS contends that with cold weather fast approaching and when many terminated heating customers are actively seeking restoration of service, PGW adopted a policy of non-compliance with the Second Implementation Order.  CLS submits that nothing in Chapter 14 provides that the statutory level of upfront payments are subject to adjustment based on the alleged financial needs of a particular utility.  CLS believes that PGW has violated not only its legal obligations to comply with valid and binding Commission Orders, but also its good faith obligations under Chapter 56 §56.1 with regard to refusals to provide service.


According to CLS, the Commission should reject PGW’s request for a declaratory order stating that §1407(c) does preclude utilities from requesting greater levels of upfront payments from customers seeking reconnection.  CLS agrees with the OCA that the Commission should take steps to assure that customers who have been misinformed of the amount required for reconnection are notified of the reduced requirement.  CLS submits that the Second Implementation Order was intended to be binding on utilities and customers and was expressly issued to lay the foundation for a formal rulemaking and provides a legal interpretation of specific provisions of Chapter 14.


PGW’s Reply emphasizes its position that the Second Implementation Order is a policy statement, not an adjudication or a regulation, and does not have the force and effect of law.
  PGW cites the Pennsylvania Supreme Court in Pennsylvania Human Relations Commission v. Norristown Area School District, 374 A.2d 671, 679 (Pa. 1977), as support for its position:



An administrative agency has available two methods for formulating policy that will have the force of law.  An agency may establish binding policy through rulemaking procedures by which it promulgates substantive rules, or through adjudications which constitute binding precedents. A general statement of policy is the outcome of neither a rulemaking nor an adjudication; it is neither a rule nor a precedent but is merely an announcement to the public of the policy which the agency hopes to implement in future rulemakings or adjudications.  A general statement of policy, like a press release, presages an upcoming rulemaking or announces the course which the agency intends to follow in future adjudications.

PGW also cites this case to support its argument that the Commission’s Second Implementation Order merely affords the public guidance or how the Commission will interpret Chapter 14, which lacks the force of law:



A general statement of policy, on the other hand, does not establish a binding norm.  A policy statement announces the agency’s tentative intentions for the future.  When the agency applies the policy in a particular situation, it must be prepared to support the policy just as if the policy statement had never been issued.

Id.  


As additional support, PGW then cites the legal definition of “policy statement” in the Commonwealth Documents Law
:



Any document, except an adjudication or a regulation promulgated by an agency which sets forth substantive or procedural personal or property rights, privileges, immunities, duties, liabilities or obligations of the public or any part thereof, and includes, without limiting the generality of the foregoing, any document interpreting or implementing any act of Assembly enforced or administered by such agency.

For the most part, the rest of the Reply cites additional cases to support its position that agency directives, announcements and instructions constitute mere policy statements.

SECOND IMPLEMENTATION ORDER 

9.  Application of §1407 in terms of requiring any upfront payments to restore service.


PGW’s arguments in support of its request for relief in its Petition are 

decidedly similar to the arguments we addressed in the Second Implementation Order (pages 31-33).  First, we specifically recognized that while Chapter 14 does not prohibit utilities from requiring an upfront payment, we disagreed “that the upfront payment may be any amount that the utility decides is appropriate.”  In fact, we found that the “payment requirements at §1407(c) are clear, and vary depending on household size and income, and whether or not a customer has broken prior agreements.”  This statement is not unclear nor does it leave room to allow a utility to request an amount that is larger than provided for in §1407(c)(2)(i)-(iii) – nowhere in the Second Implementation Order do we allow a utility to interpret §1407 as merely setting forth the minimum amount of an upfront payment to restore service.


PGW’s request for a declaratory order based on its position that the language in §1407(c) sets forth a minimum series of payments that a utility may unilaterally require as a condition of restoration is far off the mark.”  In the Second Implementation Order 

(page 32), we specifically identified and described the repayment requirements categorized in subsection (c) (2).  Furthermore, we emphasized in the Order “that customers with differing circumstances require different time frames to make payments.”  Of course, if a utility agrees to accept an upfront payment that is less than provided for under §1407(c) (2), the use of the word “may” in the provision authorizes a utility to accept this lesser amount.  


Rather than mandating such charges, the Legislature instead left to the utilities’ discretion whether to require some, all, or none of the amounts delineated.  Thus, the use of the word “may” was permissive, not mandatory, but the clear legislative intent was to specify the maximum amounts that can be required.  In other words, the use of “may” does not limit the minimum upfront payment a utility may request.  If that were the case, this provision would not make sense given the purpose of Chapter 14.  


According to §1402, the General Assembly intended, inter alia, to provide utilities with the means to reduce their uncollectible accounts by modifying the procedures for delinquent account collections and also provide additional collection tools to PGW.  The purpose of the legislation is not to protect a utility from itself and against an unwise and liberal restoration policy.  Rather, the purpose of §1407(c)(2) is to set the maximum amount a utility can require from a customer as an upfront payment.  Given the declared policy of Chapter 14, this is the only interpretation that is reasonable.  1 Pa.C.S. §1922.  Moreover, creating an obstacle such as setting a minimum the utility can require to restore service would favor the private interest rather than the public interest, a violation of a presumption of statutory construction.  Id.
Legal Effect of the Second Implementation Order


On December 14, 2004, Chapter 14 (66 Pa.C.S. §§1401-1418), Responsible Utility Customer Protection Act (Act or Act 201) became effective.  On February 3, 2005, the Commission held a “Roundtable Forum” to address and begin the implementation and application process.  Thereafter, on March 4, 2005, we issued the first Implementation Order that addressed seven threshold issues that needed to be resolved to move forward with the implementation process, with the understanding that this is an on-going process.  Bearing in mind this on-going need to resolve issues that come up in the implementation process, we issued the Second Implementation Order on September 12, 2005.  All interested parties had an opportunity to file Comments which were addressed in the Implementation Orders.


Although neither the first Implementation Order nor the Second Implementation Order identified our action as a policy statement or adjudication, the Second Implementation Order (page 3) acknowledged that this whole process was a foundation for “subsequent regulations.”  However, these Implementation Orders cannot reasonably be construed as traditional adjudications, properly understood.  An adjudication generally involves a limited number of parties and focuses on specific facts relating to those parties.  Adjudications typically determine past and present rights and liabilities.  See generally, Koch, Administrative Law and Practice §2.11 (2d ed. 1997).


These orders did not arise from a specific case or controversy—for example, from a customer complaint alleging that a utility violated Chapter 14 in its collection practices.  The process leading up to the Implementation Orders was initiated by the Commission itself and involved every utility in the Commonwealth as well as all other interested parties.  The purpose was to decide how, going forward, the Commission should interpret Chapter 14 in its entirety.  This broad scope and forward focus is the antithesis of an adjudication.  Accordingly, the Commission was acting in a quasi-legislative, not a quasi-judicial manner.

The Supreme Court of Pennsylvania explained the difference between a duly promulgated regulation, a statement of policy, and an interpretive rule in Borough of Pottstown v. Pennsylvania  Municipal Retirement Board, 712 A.2d 741 (Pa. 1998):

Where an agency, acting pursuant to delegated legislative authority, seeks to establish a substantive rule creating a controlling standard of conduct, it must comply with the provisions of the Commonwealth Documents Law. That statute sets forth formal procedures for notice, comment and ultimate promulgation in connection with the making of rules that establish new law, rights or duties. Such substantive regulations, sometimes known as legislative rules, when properly enacted under the Commonwealth Documents Law, have the force of law, and enjoy a general presumption of reasonableness.

Agencies also devise rules and regulations that do not in themselves establish binding standards of conduct. Such pronouncements are valid as "interpretive rules" and need not be promulgated in accordance with the Commonwealth Documents Law to the extent that they merely construe a statute and do not improperly expand upon its terms. To be viable, an interpretive rule must genuinely track the meaning of the underlying statute, rather than establish an extrinsic substantive standard. 

712 A.2d at 743 (citations and footnote omitted).


Since the Implementation Orders are not adjudications, they should not be construed to have created “binding norms” that have the force of law.  If they are so interpreted, then the Implementation Orders would be illegal because they are in the nature of unpromulgated regulations.  See, e.g., Pa. Human Relations Commission v. Norristown Area School District., 374 A.2d 671, 679 (Pa. 1977), Hardiman v. Commonwealth, Department of Public Welfare, 550 A.2d 590 (Pa. Comwlth. 1988).
 


A statement of policy is defined in the Commonwealth Documents Law as:

any document, except an adjudication or a regulation, promulgated by an agency which sets forth substantive or procedural personal or property rights, privileges, immunities, duties, liabilities or obligations of the public or any part thereof, and includes, without limiting the generality of the foregoing, any document interpreting or implementing any statute enforced or administered by such agency.  

45 Pa. C.S. §501 (“Statement of Policy”) (Emphasis added).  These Implementation Orders fit within this definition.  Accordingly, the Commission agrees with the argument of the PGW that the Implementation Orders at issue constitute policy statements setting forth how the Commission intends to interpret Chapter 14 in future adjudications and rulemakings.  Nevertheless, the Implementation Orders provide guidance to affected parties by the agency charged with its implementation and, as such, any party that deviates from that guidance runs the substantial risk of being in violation of Chapter 14 and the initiation of appropriate enforcement measures to secure compliance with this new law.

CONCLUSION


Given our clear and unambiguous disposition of the upfront payment requirement, in the Second Implementation Order and our review of PGW’s petition and responses thereto, we shall issue a declaratory order, pursuant to 66 Pa. C.S. § 331(f), and declare that PGW’s present upfront payment requirements are not authorized by Chapter 14.  Therefore, we shall deny PGW’s request to rescind or amend the Second Implementation Order on this issue.  In addition to our decision on the merits of PGW’s request for relief, we shall decline to grant PGW relief based on its financial condition.  Chapter 14 does refer to PGW’s financial circumstances in §1402(4).  Apparently, these circumstances were considered by the General Assembly in §1406 which allows PGW greater latitude to pursue low income customers and in §1407(c) (2) (iii) where they must reconnect low income households at or below 135% of poverty under certain circumstances.  Clearly, if the General Assembly had intended to carve out a remedy to permit PGW to demand a greater upfront payment based on a “precarious” financial condition, they would have done so.


Finally, given PGW’s  non-compliance with Chapter 14, the Company shall be directed to contact any customer that remains off and that it has already been in touch with as part of its winter survey.  The purpose of this contact would be to inform those customers of the correct amounts needed to restore service.  In addition, the Commission shall direct PGW to do a mailing to all customers who they have terminated since April 1, 2005 and who are still without service.  This mailing should provide accurate information as to the amounts PGW can request to restore service; THEREFORE,

IT IS ORDERED:



1.
That the Commission hereby declares, pursuant to 66 Pa.C.S. §331(f), that Chapter 14 does not authorize public utilities to require upfront payments greater than those amounts specified in §1407(c) (2).



2.
That PGW shall cease and desist requiring upfront payments greater that those specified in §1407(c).



3.
That PGW contact any customer that it has already been in communication with as part of its winter survey and inform those customers of the correct amounts needed to restore service.



4.
That PGW mail to all customers terminated since April 1, 2005 accurate information as to the amounts PGW can request to restore service.



5.
That, within 2 business days of the entry date of this order, PGW shall provide written notice to the Commission that it has ceased requiring upfront payments for restoration of service in excess of that permitted by Chapter 14, and 

that it will comply with all determinations and directives in this Declaratory Order and Chapter 14.



6.
If PGW fails to provide the written notice of compliance specified in ordering paragraph 5, the Commission will undertake whatever enforcement action is warranted to secure timely and effective compliance with Chapter 14 and this Declaratory Order.



7.
That PGW’s Petition for Declaratory Order or, Alternatively, for Rescission and Amendment is hereby granted in part and denied consistent with the dispositions herein.

BY THE COMMISSION

James J. McNulty

Secretary

(SEAL)

ORDER ADOPTED:  November 10, 2005

ORDER ENTERED:  November 21, 2005

�    Section 1407(c) provides as follows:  (c) Payment to restore service.—(1)  A public utility shall provide for and inform the applicant or customer of a location where the customer can make payment to restore service.  (2)  A public utility may require:  


	(i)  Full payment of any outstanding balance incurred together with any reconnection fees by the customer or applicant prior to reconnection of service if the customer or applicant has an income exceeding 300% of the Federal Poverty Level or has defaulted on two or more payment agreements.  If a customer or applicant with household income exceeding 300% of the Federal Poverty Level experiences a life event the customer shall be permitted a period of not more than three months to pay the outstanding balance required for reconnection.  For purposes of this paragraph, a life event is:  (a)  A job loss that extended beyond nine months.  (b)  A serious illness that extended beyond nine months.  (c)  Death of the primary wage earner.


	(ii)  Full payment of any reconnection fees together with repayment over 12 months of any outstanding balance incurred by the customer or applicant, if the customer or applicant has an income exceeding 150% of the Federal Poverty Level but not greater than 300% of the Federal Poverty Level.


	(iii)  Full payment of any reconnection fees together with payment over 24 months of any outstanding balance incurred by the customer or applicant if the customer or applicant has an income not exceeding 150% of the Federal Poverty Level.  A customer or applicant of a city natural gas distribution operation whose household income does not exceed 135% of the Federal Poverty Level shall be reinstated pursuant to this subsection only if the customer or applicant enrolls in the customer assistance program of the city natural gas distribution operation except that this requirement shall not apply if the financial benefits to such customer or applicant are greater if served outside of that assistance program. 


�    EAP filed a letter supporting the Petition of PGW.  However, PPL Utilities, Inc., PECO Energy Company and the FirstEnergy Corp. did not join in the response.


�    Although PGW cited no precedent in its Petition, here in its Reply, PGW cites 13 cases to buttress its position.


�    45 P.S. §1102(13)


�  The Public Utility Code empowers the Commission to issue declaratory orders on its own motion when deemed necessary to “terminate a controversy or remove uncertainty.”  66 Pa. C.S. § 331(f).  This may constitute a viable alternative approach to address future implementation issues in situations where the requirements for issuance of a declaratory order are met.


�   However, as explained in Pottstown, some agency pronouncements constitute “interpretive rules” that need not be promulgated in accordance with the Commonwealth Documents Law to the extent that they merely construe a statute according to its express terms.  
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