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OPINION AND ORDER
BY THE COMMISSION:


Before the Commission for consideration, pursuant to Section 332(h) of the Public Utility Code (Code), 66 Pa. C.S. § 332(h), is the Initial Decision of Administrative Law Judge (ALJ) Michael C. Schnierle, issued March 5, 2003, in the above captioned proceeding.  

History of the Proceeding



On June 12, 2002, Charles Stammel (Complainant) filed a Formal Com​plaint against PG Energy, a Division of Southern Union Company (Respondent), wherein he alleged a financial inability to pay his utility bills.  Specifically, the Complainant requests that the Commission order the Respondent to accept a payment plan of $15 per month against his debt to the Respondent for his rental property.  As of October 15, 2002, the Complainant owed the Respondent $1,230.74.  



The instant Complaint is occasioned by an appeal of a decision of the Bureau of Consumer Services (BCS) on an informal complaint filed by the Complainant.  By that Decision, which was issued on May 22, 2002, BCS directed the Complainant to make a lump sum payment of $387.00 by June 14, 2002, and thereafter, to pay current monthly budget bills of $279.00 when due, plus $50 per month toward the arrearage.  



The Respondent filed a timely Answer to the Complaint.  On October 15, 2002, a telephonic hearing was held before ALJ Schnierle.  The Complainant participated pro se at the hearing.  The Respondent was represented by counsel.  



As previously noted, the ALJ issued an Initial Decision on March 5, 2003.  Neither the Complainant nor the Respondent filed Exceptions to the Initial Decision.  However, pursuant to 66 Pa. C.S. § 332(h), we exercised our right to review this matter.  

Discussion


The ALJ made eleven Findings of Fact and reached four Conclusions of Law.  Specifically, the ALJ recommended that the instant Complaint be dismissed with prejudice, and that the Complainant be directed to pay current budget bills when due plus $100 per month toward the arrearage, instead of $50 as recommended by BCS.  



The ALJ found that the Commission’s Regulations do not afford protections to consumer accounts similar to the Complainant’s because they are commercial accounts.  The ALJ stated, in pertinent part, as follows:  

Although BCS regularly undertakes to establish payment arrangements for commercial and industrial customers, as it did for Mr. Stammel here, such payment arrangements are in the nature of mediations and not decisions.  Matt Kenney d/b/a Flower & Flag Depot v. Duquesne Light Co., Docket No. C‑00967789 (Order entered November 27, 1996).  See also, Quinerly v. Duquesne Light Co., Docket No. C‑00967956 (Order entered October 3, 1996); Panda Communications, Inc. v. The Bell Telephone Co. of PA., 79 Pa. P.U.C. 95, 98-99 (1993); Yesteryear Corp. v. Philadelphia Electric Co., 77 Pa. P.U.C. 139, 143 (1992). 

Id. at 5.  



This statement goes too far.  First, commercial and industrial customers are not entitled to payment arrangements or other protections applicable to residential accounts under Chapter 56 of the Public Utility Code.  Bio/Data Corp. v. PECO Energy Co., Docket No. C‑20026698, (Order entered July 30, 2002); see also, Lebanon Valley Enterprises, Inc. v. Metropolitan Edison Co., Docket No. C‑00015522 (Order entered Oct. 15, 2001); Kayla’s Place Inc. v. Duquesne Light Co., Docket No. C‑00981711 (Order entered May 24, 1999); Kenny v. Duquesne Light Co., Docket No. C‑00967789 (Order entered Nov. 27, 1996); see also, 52 Pa. Code §§ 55.2(a), 56.1.  However, utilities, as a matter of management discretion, may enter into payment arrangements with commercial and industrial customers.  



Second, the definition of “residential service” in the Commission’s regulations specifically includes service to commercial establishments, if concurrent service is also being provided to residential dwellings.  52 Pa. Code § 56.2  Section 56.2 defines "dwelling" as follows:   

Dwelling—A house, apartment, mobile home or single meter multiunit structure being supplied with residential service.  



Additionally, PG Energy's tariff at PUC No. 7, Page No. 12 defines residential service as follows:  

2.1
Residential.  Customers receiving the Company's gas service to a single-family dwelling or building, or through one meter to four or fewer dwelling units in a multi-family dwelling.


We find that, taken together, it is clear the Commission’s regulations and the Respondent’s tariff consider premises like the one in this matter to be residential and, therefore, eligible to receive a payment arrangement.  Moreover, the Commission has consistently upheld the applicability of Chapter 56 to commercial consumers when the underlying use is residential in nature.  In Gerald Underwood v Equitable Gas Company, Docket No. Z‑00329132, (Order entered Apr. 22, 1997), the Commission found that the commercial account case represented a hybrid situation since the owner of the building conducted his barber shop on the first floor and lived on the second floor.  In those circumstances, the protections of Chapter 56 applied.  



Going beyond the substantive issues in this case, the ALJ offered his interpretation of the Commonwealth Court’s decision in Millcreek Manor v. Dept. of Pub. Welfare, 796 A.2d 1020 (2002).  Based upon his review, the ALJ questioned “the validity of the Commission’s practice of using the BCS decision as the basis of its decision in any ensuing formal complaint.”  (Id. at 6).  However, the ALJ’s concerns are unwarranted.  



In examining this issue, we must initially revisit the function of the BCS informal Decisions in Commission proceedings.  In Claypool v. T.W. Phillips Gas & Oil Company, Docket No. Z-00248730 (Order entered on Nov. 9, 1995), the Commission had the opportunity to review the role of BCS decisions in formal proceedings.  In that case, the Commission determined that, due to the informal nature of the BCS process, it was not appropriate to take judicial notice of the record in the informal proceedings.  However, the Commission stated that it was not only appropriate but it was encouraged that the parties to the informal proceedings stipulate as to any income or expense items in the BCS Decision.  



Based upon this principle, therefore, it is evident that BCS decisions, contrary to the ALJ’s assertion, do not serve as the basis of Commission decisions in any ensuing formal complaint.  Indeed, formal complaint proceedings are stand alone proceedings.  The fact that they are de novo hearings requires that the party with the burden of proof develop a record that contains substantial evidence that supports its desired outcome.  



Moreover, we disagree with the ALJ’s supposition that Millcreek Manor precludes the presiding ALJ, or the Commission, from ever considering a BCS mediation decision in resolving inability to pay cases.  In Millcreek Manor the Commonwealth Court vacated and remanded a Department of Public Welfare (DPW) Hearing Officer’s decision.  The Commonwealth Court found that the Hearing Officer’s review was improper because it limited the scope of review to whether or not a DPW staff investi​gator had abused his discretion.  796 A.2d at 1024.  Specifically, the Court found that the Hearing Officer failed to conduct a proper de novo review because the Hearing Officer “was clearly conducting an appellate review of DPW’s actions rather than acting as an independent fact finder in a de novo proceeding.”  Id. at 1030.  The Court then stated that the issue before the Hearing Officer was not whether the staff investigator abused his discretion, but whether, based upon the evidence presented, Millcreek should prevail.  Id.  



However, the Commission concurs with the Commonwealth Court’s decision in Cordorus Stone & Supply Co., Inc. v. Kingston, 711 A.2d 563 (Pa. Cmwlth. 1998), wherein the Court stated that "the sine qua non of de novo review is not that the person or body conducting the review hear testimony anew; rather it is that such person or body possess and exercise the authority to arrive at an independent judgment on the matter in dispute."
  Id. at 566.  Clearly, the consideration of BCS mediation decisions by the Commission and the presiding ALJ is an appropriate process.  The BCS role in inability to pay cases is specifically prescribed in our regulations as are any appeals from such decisions 52 Pa. Code §§ 56.163–165; 56.174.  These principles, taken together with our pronouncement in Claypool, clearly establish that the Commission does not give improper deference to the BCS decisions.  The Commission has declined to take judicial notice of BCS decisions and has instead placed the onus on the parties to place BCS decisions in the record.
  



Therefore, a de novo review does not require the presiding ALJ or the Commission to ignore properly entered record evidence that memorializes the work previously undertaken by the parties and the BCS to identify a complainant’s income and properly included monthly expenses.  To the contrary, this review is essential.  The BCS Decision is to be moved into evidence by the utility so that the Commission can calculate the “catch up” amount, if any, for any missed payment by the complainant.  Lastly, the consideration of the BCS decisions ensures that the Commission consistently applies the guidelines used to determine a complainant’s proper payment arrangement in the voluminous number of inability to pay cases filed with the Commission.  Therefore, unlike the narrow “abuse of discretion” scope of review performed in Millcreek Manor, the Commission’s review of a complainant’s appeal from a BCS decision is de novo, in that the Commission will make an independent evaluation of the full record in reaching its decision.  



While the ALJ properly recognized that BCS payment arrangements are not based on record evidence and, therefore, are in the nature of “mediations,” the manner in which the Commission has been calculating Claypool “catch up” amounts following rulings on appeals from BCS decisions is appropriate for discussion.  A brief discussion regarding the Claypool “catch up” amount is instructive.  In Claypool, the complainant was ordered to make a payment equal to the undisputed current monthly usage (the consumption portion of the payment arrangement) that is required to be paid pursuant to the Commission’s regulations at Section 56.174(c). 52 Pa. Code § 56.174(c).  However, the filing of the formal complaint from the mediation decision of the BCS served to stay the arrearage portion of the payment arrangement pending resolution of the appeal process.  



Since that time, a policy has evolved so that the Commission now effectively waives the stay of the arrearage portion of the payment arrangement by adding any missed arrearage payments to the “catch up” amount.  Therefore, the Claypool “catch up” payment has included both the consumption and the arrearage portions.  The Commission has reconsidered this policy and has determined that it is not appropriate to waive the stay provision contained in Section 56.174(c).
  Therefore, the Claypool “catch up” amount shall be limited to the consumption portion of the payment arrangement.  Therefore, unless a utility requests and the Commission determines that the automatic stay in Section 56.174(c) should be lifted, the Claypool catch up amount shall be limited to the sum of any missed payments related to current consumption that accrued since the establishment of the customer’s payment arrangement.  



In reaching this determination, we emphasize that the obligation of the complainant to continue to pay the consumption portion of the payment arrangement remains in place.  Further, the utility company is authorized to terminate the complainant for failure to pay the consumption portion even during the appeal process.  Therefore, we strongly encourage that the Office of Administrative Law Judge remind the complainants of their obligation to pay the consumption portion of the bill in order to avoid a termi​nation of service.  Additionally, while the application of the stay provision stays the complainant’s obligation to make payments on the disputed arrearage during the pendency of the complaint, it is without question in the complainant’s best interest to continue to make payments to the extent possible.  


Turning to the payment arrangement, the ALJ increased the arrearage portion from $50 to $100 stating that the Complainant could pay $100 per month towards his debt.  Finding of Fact No. 4, Id. at 3.  A review of the transcript reveals that the Complainant inferred that the total amount he could afford to pay was $100.  We conclude that the ALJ’s recommended modification to the BCS-recommended payment plan is not justified.  Accordingly, we shall uphold the BCS recommended payment plan which requires a $50 per month payment toward the arrearage.  



The Complainant is responsible for the Claypool “catch up” amount for missed consumption payments pursuant to the BCS decision.  The “catch up” amount is due within thirty days.  We shall direct the Respondent to bill the Complainant for the missed consumption payments under the BCS decision within fifteen days from the date of entry of this Opinion and Order; THEREFORE,


IT IS ORDERED:


1.
That the Initial Decision of Administrative Law Judge Michael C. Schnierle is modified by this Opinion and Order.  



2.
That PG Energy shall issue a bill to Charles Stammel which represents the missed consumption payment resulting from non-compliance with the BCS Decision, within fifteen (15) days of the date of entry of this Opinion and Order.  



3.
That the bill issued in accordance with Ordering Paragraph No. 2 will be due and payable by Charles Stammel within thirty (30) days of issuance.  



4.
That, thereafter, Charles Stammel shall pay to PG Energy current, monthly budget bills, plus fifty dollars ($50.00) per month toward the overdue arrearage owed to PG Energy.  



5.
That as long as Charles Stammel adheres to the payment arrange​ment stated in this Opinion and Order, PG Energy is enjoined from suspending or terminating his gas service, except for valid safety or emergency reasons.  



6.
That if Charles Stammel fails to keep the payment arrangement stated in this Opinion and Order, PG Energy is authorized to suspend or terminate service in accordance with the Commission’s regulations in Chapter 56 of the Commission’s regulations.  








BY THE COMMISSION,







James J. McNulty








Secretary

(SEAL)

ORDER ADOPTED:  May 1, 2003

ORDER ENTERED:  May 21, 2003

	�	We note that the Pennsylvania Supreme Court recently adopted the Commonwealth Court’s exposition on the nature of de novo hearings in West Chester Area School District v. Collegium Charter School, 812 A.2d 1172 (Pa. 2002).  


	�	In Commission proceedings, the general rule is that hearsay evidence is permissible, if supported by competent evidence in the record.  





	�	We note that Section 56.174(c) also provides that the utility may request that the stay be lifted.  52 Pa. Code § 56.174(c). The Commission will consider these requests on a case by case basis.  





PAGE  
10
399448v1


